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United States Department of the Interior AMRICA s
]
L ]
BUREFAU OF INDIAN AFFAIRS a—- ..
Sacramento Ared Office
) ] 2800 Couage Way
I REPLYREFER TO Sacramento, California 95825
Lepe - o . o /’ (1‘ :
NOTICE OF PROPOSED DECISION Uc{euq&, D( 'wu-f-'
CERTIFIED MAIL - RETURNED RECEIPT REQUESTED - P 074 7! (‘2(0 5Q [({ J Li)
Mr. Alvis Johnson, Chairman F—JA\%&
Karuk Tribe of California —
P.O. Box 1016 T

Happy Camp. California 96039
Dear Mr. Johnson:

This is notice of our proposed decision upon the Karuk Tribe's application to have the below-
described real property (commonly referred to as the Miller and Hayes tracts) accepted by the
United States of America in trust for the Karuk Tribe of California:

All that real property in the Statc of California, County of Siskiyou. described as
tollows:

Lots 5 and 6 and the Southwest quarter of the Northeast guarter ot Section 2,
Township 16 North, Range 7 Last. H M.

EXCEPTING THEREFROM: BEGINNING at an iron stake imbedded in the
ground at an Oak Stump to the West of the County Road and along the Southwest
end line of the John Whittaker Homestead which shall be known as the Southwest
Corner #1; thence 317 feet in a Southeasterly direction to the Southeast corner #2
at the Center of the County-Road; thence 330 feet in a Northerly direction along
the center of the County Road. to the Northeast Corner #3; thence 317 feet in a
Northwesterly direction to the Northwest Corner #4; thence 350 feet in a
Southerly direction o the Southwest Corner 1 or Placing of Beginning.

ALSO EXCEPTING THEREFROM a fraction of the John Whittaker. Sr.,
Homestead as follows: Beginning on the Southwest side of Ranch Gulch at an
iron pin in the right of way of the telephone line from which a ten inch Block Oak
scribed 1 BT bears South 75° East 23 feet, thence North 72° West 231 feet to
Comner 2 in Ranch Gulch; thence North 553° East 198 feet to corner 3, an iron pipe
from which a 16 inch oak scribed #3 BT bears North 73 1/2% East five feet
distant; thence running South 72° East 231 feet to comer 4 an iron pin, thence
running South 33” West 198 fect to the PLACE OF BEGINNING.

ALSO EXCEPTING THERFFROM: “A portion of [.ot 6, Section 2, Township

~ e,
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16 North, Range 7 East. H M., described as follows. Beginning at a point on the
centerline of the old California State Hiphway from Cade Mountain to Happy
Camp. also the Southwest corner of the parcel shown on the certain plat entitled
“Right of Way and T nt Snirvey for Teonard Sheltan”, recorded in Record Sirvey
Book No. 1, page 63, in the office of the Siskiyou County Recorder; thence South
25° 25" West, 65.77 feet along the centerline of said old highway to the Northeast
Corner of the Wm. W. Woods property: thence North 79° 31" West, 22 40 feet
along the Northerly line of said propernty to the Northwesterly right of way hine of
the new California State Highway. from Cade Mountain to Happy Camp, the True
Point of Beginning; thenee North 79 31" West, 195,41 feet along the Northerly
line of said Woods propertv; thence North 30° 33' 40" East. 308.14 {eet, thence
South 59° 07' 30" East, 216.73 feet to Northwesterly right of way of said new
highway, a point on a curve concave to the Southeast and having a radius of 1460
feet, at which point a tangent to said curve bears South 43° 10' 50" West; thence
Southerly 242.43 feet along said curve and right of way line thru an angle of 9°
30' 50" to the TRUE POINT OF BEGINNING.

ALSO EXCEPTING THEREFROM all that portion of said Lots 5 and 6 lying
Southeasterly of the Northwesterly boundary of California State Highway 96 as
said boundary is described in the deed recorded November 2, 1955 in Book 358 of
Official Records of Siskiyou County, page 503.

ALSO EXCLEPTING all that portion lying Southeasterly of the Northwesterly
boundary of Siskiyou County Road No. 7C023 (Old Highway 96.)

EXCEPTING THEREFROM all that property conveyed in Grant Deed dated
March 24, 1980 10 WILLIAM DINNING and JEANNETTE DINNING. Husband
and wife as Joint Tenants as to an undivided 1/2 interest and RICHARD A,
LIGHTHILL AND CATHERINE LYNN LIGHTHILL, Husband and wife_ as
Joint Tenants as to an undivided 1/2 interest, recorded April 4, 1980 in Book 885
Otticial Records, page 864,

APN-016-010-290 and APN-016-360-210, containing 83 acres, more or less. aka,
the “Hayes™ property.

All that real property situated in the County of Siskivou. State of California.
described as tollows:

Parcel 4 ot a portion of the Sourthwest quarter of Section 2, Township 16 North,
Range 7 East. M.D.M., according to a parcel of Milton C. Kevershan filed in the
Office of the Siskivou County Recorder on January 6, 1976 in Book 3. Parcel
Maps, page 113,



Sent by: Attorney General's Office 916 3225519 ; 03/26/99 11:14AM; JatFax #796;Page 4/15

EXCEPTING any portion of that lands as described in Grant Deed dated January
5, 1976 by Mihon C. Kevershan and Harriett E. Kevershan to the County of
Siskiyou, recorded January 20, 1976 in Book 748 ot Official Records, page 80.

APN 016-380-160 and 016-380-340, containing 7.30 acres, more or less, aka, the
“Miller™ property,

The above described real property is identified in Siskiyou County record as APN 016-010-290,
016-360-210, 016-380-340 and 016-380-160, containing approximately 91 acres. more or less.
The site will be used for tribal housing and is located iimmediately north of the Community of
Happy Camp in Siskiyou County. Subject parcel is contiguous to existing trust property.

Federal Law authorizes the Secretary of the Interior, or his authorized representative. to acquire
title on behalf of the United Siates of America for the benefit of Indian tribes. The applicable
regulations are set forth in the Code of Federal Regulations, Title 25, INDIANS, Part 151, as
amended.

On June 28, 1996, we issued netice of, and sought comments regarding the proposed fee-to-trust
application from the Siskiyou County Board ot Supervisors, Siskiyou County Planning Director,
Siskiyou County Treasure, the California State Clearinghouse and Manuel M. Medeiros,
California Deputy Attornev General. The Siskivou County Planning Diractor responded
requesuing more intormation. [n response 1o the County Planning Department, the Karuk Tribe
met with the Siskiyou County Board of Supervisor's to explain the project. On October 8. 1996,
the Siskiyou County Board of Supervisor’s voted in support of the Karuk Tribal housing
development project at Happy Camp.

On August 2, 1996, we issued notice of, and sought comments regarding the proposed fee-to-
teust application from the California State Attorney General's Office. The Attorney General’s
office responded with the following: (1) The Secretary has no authority to take property into trust
tor Indians: (2) zoning and land use contlicts; (3) gambling on acquired trust lands: and (4)
adoption of local zoning and other laws.

Subsequenty. the Karuk Tribe met with California State Attorney General’s office and they
addressed zoning and land use conflicts. gaming, adoption of local zoning and other laws. The
Karuk Tribe has in the past and will continue to contribute to the Happy Camp Water Distriet,
the Happy Camp Sewer District and various other improvements in the Happy Camp
community, Also. the Karuk Tribe does not intend (o use this parcel {or gaming, the intended
use 15 tribal-member housing.

[n response to the State’s assertion that the “Secretary of Interior has no authority to take land
1nto trust tor Indians,” on October 13, 1996, the U.S. Supreme Court granted the Government's
petition tor a Writ of Certiorari. based on the case from the Eighth Circuit Court of Appeals,
State of South Dakota v. United States Department of Interior, 69 T, 3d., 878. The judgment was
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vacated with instructions that the matter was to be remanded back to the Interior Secretary for
reconsideration. In response to the 1995 Eighth Circuit decision. the [nterior Department
established a procedure to ensure the opportunity tor judicial review of admininstrative decisions
to acquire title to lands in teust for Indian tribes and individuals Indians. Procedures were
promulgated in the Federal Register on April 24, 1996, Volume 61, Number 80, Page 18082-
18083, and we are currently following this procedure as is evidenced by the issuance of this
notice. Accordingly, the statutory authority for this acquisition is the Indian Reorganization Act
of 1934 (25 U.8.C. §465). The applicable regulations are set forth in the Code of Federal
Regulations, Title 25, INDIANS. Part 151, as amended.

Pursuant to 25 CFR 151,10, the folowing factors were considered in formulating our
recommendation: (1) need of the tribe for additional land; (2) the purpose for which the land will
be used; (3) impact on the State and its political subdivisions resulting from removal of the land
from the tax rolls; (4) jurisdictional problems and potential conflicts of land use which may arise;
(5) whether the Bureau of Indian Affairs is equipped to discharge the additional responsibilities
resulting from the acquisition of land in trust status; (6) the location of the land relative to state
boundaries, and its distance from the boundaries of the tribe’s reservation; and (7) whether or not
contaminants or hazardous substances may be present on the property.

Factor 1 - Need for Additional 1 and

Qur records retlect that the Karuk Tribe of California has approximately 291 acres of existing
“trust” lands. The present trust holdings, comprised of several scattered tracts. are in Siskiyou
and Humboldt County. These properties are currently being utilized, or are proposed for
utilization, for tribal-member housing, a health clinic, and other tribal multi-purpose community
services/administrative facilities. The Tribe needs this additional land base to continue to
provide housing to their tribal members.

Factor 2 - Proposed Land Use

The Karuk Tribe intends to use this property as residential housing for tribal members. The
Tribe plans to build 40 homes an subject property. The acquisition of the land and the proposed
housing 1s a Housing of Urban Development project (HUD).

Factor 3 - Impact op State and [Local Government’s Tax Base

Total annual taxes for this acquisition is approximately $2.130.00 dollars, The Karuk Tribe

~ currently contributes to the Happy Camp Sewer District which provides benefits to the tribe and
the local community of Happy Camp. The Tribe has continued to support the local Sheriff’s
Department tor the last three years by donating $10.000 each year. The Karuk Tribe also donates
$350.00 annually to the local fire department and the Karuk Tribe maintains and operates a
Wildland Fire Station. These contribution are over and above the annual assessed taxes levied on
these parcels. As such. the removal of these parcels from the tax roll will not significantly
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impact the County of Siskivou. .

Factor 4 - Jurisdiction Problems/Potential Contlicts

Tribal jurisdiction in California is subject to P.L. 280, therefore, there will be no change in
criminal jurisdiction. Civil jurisdiction may be exerted at some future time by the Karuk Tribe of
California. The land is currently residential and there will be no change in fand use. As such, no
jurisdictional problems are anticipated.

Factor 5 - Whether the BIA 15 equipped to discharge the additional responsibilities

The Bureau of Indian Affairs will have the responsibility for approval of the residential leases or
any related agreements encompassing the subject property. The Karuk Tribe will lease the
property o the Tribal Housing Authority and in tum the Housing Authority will issue occupancy
agreements to the respective tribal applicants. As such, the day-to-day oversipht for the housing
project lies with the Karuk Tribal Indian Housing. Any additional responsibilities resulting from
this transaction will be minimal. As such, the Bureau of Indian Affairs is equipped to administer
any additional responsibilitics,

Factor 6 - The location of the land relative 1o state boundaries, and its distance from the

boundaries of the tribe’s reservation

The Kacuk Tribe has approximately 291 acres of existing “trust”™ lands. All of the Tribes “trust”
land holdings are located within the State of Calitornia. More specifically. these parcels are
located in the Siskiyou and Humboldt Counties. This particular acquisition is contiguous to
existing tribal “trust™ land and is located immediately north of the Community of Happy Camp
in Siskiyou County.

Factor 7 - Whether or not contam 3 zardous substances are present

In accordance with Interior Department Policy (602 DM2). we are charged with the
responsibility of conducting a site assessment for the purpose of determining the potential of. and
extent of liability tor. hazardous substances or other environmental remediation or injury. The
record includes a negative Level [ “Contaminant Survey Checklist” reflecting that there were no
hazardous materials or contaminants.

Natuenal Environmental Policy Act Compliance

An additional requirement which has to be met when considering land acquisition proposals is
the impact upon the human environmient pursuant to the criteria ot the National Environmental
Policy Act of 1969 (NEPA). The BIA’s puidelines for NEPA compliance are set forth in Part 30
of the Bureau of Indian Affairs Manual (30 BIAM). Supplement 1. An environmental
assessment (EA) for the subject property was prepared in 1995 with a Finding of No Significant
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Tribal jurisdiction in California is subject to P.1. 280, therefore, there will be no change in
criminal jurisdiction. Civil jurisdiction may be exerted at some future time by the Karuk Tribe of
California. The land is currently residential and there will be no change in land use. As such, no
jurisdictional problems are anticipated.

Factor 5 - Whether the BIA is equipped ta discharge the additional responsibilitics

The Bureau of Indian Affairs will have the responsibility for approval of the residential leases or
any related agreements encompassing the subject property. The Karuk Tribe will lease the
property to the Tribal Housing Authority and in turn the Housing Authority will issue occupancy
agreements to the respective tribal applicants. As such, the day-to-day oversight for the housing
project lies with the Karuk Tribal Indian Housing. Any additional responsibilities resulting from
this transaction will be minimal. As such, the Bureau of Indian Affairs is equipped to admimster
any additional responsibilities.

Factor 6 - The locatjon of the land relative to state boundaries, and_its distance from the

boundaries ol the tribe’s reservation

The Karuk Tribe has approximately 291 acres of existing "trust” lands. All of the Tribes “trust”
land holdings are tocated within the State of California. More specifically. these parcels are
located in the Siskivou and Humboldt Counties. This particular acquisition is contiguous to
existing tribal “trust™ land and is located immediately north of the Community of Happy Camp
in Siskiyou County.

Factor 7 - Whether or not contaminants or hazardous substances are present

In accordance with Interior Department Policy (602 DM2), we are charged with the
responsibility of conducting a site assessment for the purpose of determining the potential of, and
extent of Hability tor. hazardous substances or other environmental remediation or injury. The
record includes a negative Level 1 *Contaminant Surveyv Checklist” reflecting that there were no
hazardous materials or contaminants,

National Environmental Policy Act Compliance

An additional requirement which has to be met when considering land acquisition proposals is
the impact upon the human environment pursuant to the criteria of the National Environmental
Policy Act of 1969 (NEPA). The BIA's guidelines for NEPPA compliance are set forth in Part 30
of the Bureau of Indian Atfairs Manual (30 BIAM). Supplement |. An environmental
assessment (EA) for the subject property was preparcd in 1995 with a Finding of No Significant
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llmpucl (FONSTI) issued on March 5. 1998.

Conclusion

Based on the foregoing, we at this time issue notice of our intent to accept the Grant Deeds dated
September 3, 1998 conveying title to the herein subject real property from the Karuk Tribe of
California 1o the United States of America in Trust for the Karuk Tribe of California.

Should any of the below-listed known interested parties teel adversely affected by this proposed
dectsion. an appeal may be tiled with the Interiar Board of Indian Affairs, U.S. Department of
the Interior. 4015 Wilson Boulevard. Arlington, Virginia 22203, in accordance with the
regulations in 43 CFR 4.310 - 4. 340 (copy enclosed).

Any notice of appeal to the Board must be signed by the appellant or the appeilant’s lepal
counsel. and the notice of appeal must be mailed within 30 days of the date of receipt of this
notice. The notice of appeal should clearly identify the decision being appealed. If possible, a
copy of this decision should be attached. Any appellant must send copies of the notice of appeal
to: (1) the Assistant Secrctary-Indian Affairs, U.S. Department of the Interior 1849 C Street,
N.W.. MS-4140-MIB. Washington, D.C. 20240; (2) each interested party known to the appellant;
and (3) this office. Any notice of appeal sent to the Board of Indian Appeals must certify that
copies have been sent to interested parties. If a notice of appeal is filed. the Board of Indian
Appeals will notify appellant ot further appeal procedures.

[f no appeal is timely filed, further notice of a final agency action will be issued by the
undersigned pursuant to 25 CFR 151.12(b).

sineerely.
DR ’ ]
L0 aog gy\rca Director
,
LEnclosure

ce: See attached
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et BY CERTIFIED MAIL-RETURN RECEIPT REQUESTED TO:

Board of Supervisors - P 074 789 669
County of Siskiyou

P.O. Box 338

Yreka, California 96097

Planning Director. Planning Department - P 074 789 670
County of Siskiyou

P.O. 1085

Yreka. California 96097

Siskiyou County Treasurer - P (074 789 671
and Tax Collector

P.O. Box 600

Yreka, California 96097

State Clearinghouse - P 074 789 672
Office of Planning and Research
State of California

1400 Tenth Street, Rm. 121
Sacramento. California 93814

Mr. Eric M. George, Deputy Legal Affairs Secretary - P 074 789 673
Office of the Goveror

State Capitol Building

Sacramento, Building 95814

Ms. Sara Drake, Deputy Attorney General - P 074 789 674 _,//
State of California

Department ol Justice

P.O. Box 944253

Sacramento, California 94244-2550

REGULAR MAIL
Superintendent. Nothern California Agency

1600 Churn Creek, Suite 300
Redding, California 96002
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Tirle 43, Code of Federal Regulations, Administrative

Appeals to the Interior Board
of Indian Appeals
§4.306 . 43 CFR Subtitie A (10-1-94 Edition)

tate in one-half of the interests. The
decision shall gpecify the right of ap-
peal to the Board of Indian Appesls
within 60 days from the daie-of the de-
cizion in, accordance with §§4.310
through 4.223. The administrative law
judge shall lodge the complete record
relating to the demand for hearing
with the citla plant as provided in
$4.236(b). furnigh a duplicate record
thereof to the Superintandent, and
mail a notice of such action togather
with 8 copy of the decision to ecach
party in interest.

(38 FR 7188, Apr. 15, 1971, as amendad at 65
FR 43133, O¢t. 28, 1590] .

$4.308 Time for payment )

A tribe shall pay the full fair market
value of the intereats parchased, as sat
forth in the appraisal report or as de-
termined aftaer hearing in accordance
with §4.305. whichever is applicable,
with!r 2 years from the date of dece-
dent's death or within 1 year {rom the
date of notice of purchase, whichever
comes later. . -

348307 I'ntle, o

Upon payment by the tribe of the {n-
tarests. purchased, the Superintendent
shall jasue a certificate to the adminis-
trative law judge that this has been
done and flle therewith such docu-
ments in support thereof a8 the admin-
{strative law judge may require, The
administrative law judge ahal]l then
isaue an order that the United States
kolds title to such {nteresta in trust for
the triba, lodge the complete record,
including the decision, with the title
plant as -provided {n §4.236(b), furnish a
duplicate record thersof to the Super-
intendent, and mail a notice of such ac-
tion together with a copy of the deci-
aion to each party in interest,

§4508 Disposition of income.

During the pendency of the probate
and up to the date of transfer of title
to the United States {n trust for the
tribe in accordance with §4.307. al} in-
comse received or accrued from the land
jinverests purchased by the tribe shall
ba credited to the estate.

CROS3 REFERENCE: Saee¢ 25 CFR part 2 for
procedures for appeals to Area Directors and
m}:; Coynrnissjoner of ths Bursau of Indlan

QENERAL RULES APPLICABLE TO PRO-
... CEEDINGS ON -APPEAL BEFORE THE

" INTEBIOR BOARD OP INDIAN APPEALS

| BpURCE: Seotions 4.810 through 4.318 appeax
gt 54 FR 6485, Feb. 10, 1959, untess otherwise
poted. - ° e
$4.810 Documents. '~ i

(a) Flling. Tha effective date for filing
a notice of appeal or other document
with the Board during the course of an
appeal 1s. the date of masiling or the
date of persanal delivery, except that 2
motion for the Board to assume juria-
dietion over. an appeal_under 25 CFR
2.20(e) shall be effective the date it ia
meivod by the BOﬂ.l'd- P ot v

(b) Service. Notices of appeal and
pleadings ghall ba served on 8l porties
{n $nterest in any proceeding before the
Interioy Board of Indisn Appeala by the
party filing the notite or pleading with
the Board, Service shall be accom-
plished upon personsal delivery or mail-
ing., Where & party is represented in an
appeal by anp attorney or other rep-
resentative anthorized under: 43 CFR
1.8, service of any document on the at-
torpey or representative is service on
the party. Where a party ia represented
by .more than one attorney, service on
any one attorney is pufficient. The cer-
tificate of service on an attorney or
repregentative shall include the name
of the party whom the attorney or rep:
resentative represents and indicate
that Bervice was made on the attorney
or representative.

(o) Computation of time for filing and
serpice. Except a8 otherwise provided by
law, in ccmputing any period of time
prescribed for filing and serving & doc-
uvment, the day upon which the deci-
sion or document to be appealed or an-
swered was served or the day of any
other event after which a designated
period of time begins to run is nat to
be {ncluded. The last day of the period
30 computad is to be included, unless it
is a Saturday, Sundny, Federal legal
holiday. or other nornbusiness day, in
which event the period runs until the
end of the next day which is not a-Sat-
urday, Sunday, Federal legal holiday.
or other nonbusinegs day. When the
time prescribed or allowed s 7 days or
less, intermediate Saturdays, Sundays.
Federal legal holidays, and other
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! nnnbuslneas days shall be excluded in
. _the computation.

(d) Extensions of tima. (1) The time for

' filing or sarving any document axcept a

notice of appeal may ba extended by
the Board.

+(2). A request to the Board for an ex-
tension of time must be flled within
the time originally allowed for iling.

& (3) For good cause the Board may
grant an extension of time on its owm
initiative,

(@) Retention of documents. All docu-
ments received in evidence at s hearing
or subrnitted for the record in any pro-
coeding befere the Board will be re-

 tained with the official record of tha

proceeding. The Board, in {ts discre-
tion, may permit the withdrawal of
original docnments while a case ia
pending or after a decision becomes
firal upon conditions as required by
the Board.

§4.311 Briefs on appeal

(a) The appeliant may file an opening
brief within 30 days after receipt of the
notice of decketing. Appeilant shall
serve copies of the opening brief upon
all interested parties or counsel and
file a certificate with the Board show-
ing service upon the named parties. Op-
posing parties or counsal shall have 30
days from receipt of appellant’s brief
to- file answer briefs, copies of which
Bhall be served upon tha appellant or
counsel and all other parties in inter-
est. A cervificate showing service of the
answer brief upon all parties or counsel
shall be attrched to the answer filed
with the Board.

.{b) Appellant may reply to an an-
swering brief within 15 days from its
recelpt. A certificate showing service
of the reply brief upon all parties or
sounsel ghali be attached to the reply
filed with the Board. Except by special
permissfon of the Board, no other
briefs wil) be allowed on appeal.

(¢) The Bureau of Indian Affairs shall
be considered an interested party in
any proceeding before the Board. The

mAy request that the Bureau
submit a brief in any case hefors the
Board

(d) An original only of each docu-
ment should be filed with the Board.
Documents should not be bound along
the side.

9
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§4.314

(e) The Board may also specify a date
on or before which a brief is due. Un-
less expedited briefing has héen grant-
ed, such date shall not be leas than tha
appropriate period of ttme established
in this seetion.

$4.912 "_Ducislom.

Decisions of the Board will be made
in writing and will get forth findings of
fact and conclunions of law. The deci-
sion may adopt, modify, reverse or set
aside any proposed finding, conclusion
or order of an official of the Bureau of
Indian Affa{rs or an adminiatrative law
judge. Distribution of deciaions shall be
mpde by the Roard to a&ll parties con-
cerned. Unless otherwise statoad {n the
decision, rulings by the Board are final
for the Department and shall be given
immedinte effect.

§4.913 Amicus Curlae; intervention;
jolnder motions,

(a) Any interested person or Indian
tribe desiring to intervene or to Join
other parties or to appear as amicus
curiae or to obtain an order in an ap-
peal before the Board shall apply in
writing to the Board stating the
grounds for the action sought., Permis-
alon to intervene, to join parties, to ap-
pear, or for other relief, may he grant-
ed for purposes and subject to limita-
tions established by the Board. This
aection shall be liberally construed.

(b) Motions to {ntervene, to appear as
amicus curiae, to jojn additional par-
ties, or to ebtain an order in an appeal
pending Uvefore the Board shall be
sarved in tha same manner a3 appeal
briefs.

$ 4314 Exhaustion of administrative
remedies.

(a} No decision of an administrative
law judge or an official of the Buresu
of Indian Affairs, which at the time of
its rendition is subject to appeal to the
Board. shall be ¢considered final so as to
constitute agency action subject to ju-
dicigl review under 5 U.8.C. 704, uniess
made effective pending declsion on ap-
peal by order of the Board.

(b) No further appeal will lie within
the Department from a decisifon of the
Board.
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54.315

(¢) The fling of a patition. for-recon-
aideration {8 not required .to. exbhanust
administrative remedies. \-‘*TE" .-3.

(54 FR 6485, Fab. 10, 1509 54 FR T504; Fob. zx.
1969]

§4.315 Reconsideration. e

(a) Reconsiderzation of a decision of
the. Baard will be granted only inm ex-
traordinary circumstances: Any:party
to the decision may petition for recon-
sideration. The pstition must be:rflled
with the Board within 30 days from the
date of the decisjon and shall contain a
detailed .statement of the reasons.why
recopnaideration should be granted. :

(b) A party may (1le only one Donlt!on
for reconsideration.

(0) The flling of & pet.luon Bh&ll uot
stay the effect of any decision or order
and shall not affect the fInality of any
decision or order for purpases of judi-
cial roaview, unless so ordered by the
Roard. N R 3

§42818 Remands from courts.

Whenaver apy matter is remanded
from any court to the Board far.further
proceedings, the Board will edther re-
mand the matter to an administrative
law judge or to the Bureau.of Tndian
Affairs, or to the extent the court's df-
rective and time llmitations will par-
mit, the parties shall be allowed an op-
portunity to aubmit to the Board a re-
port recommending procedures for it to
follow to comply with the courb’s
order. The Board will enter special or-
ders governing matters on remand.

$4.817 Standards of condoct. ‘ .

(&) Inquiries gbout caves. All inquiries
with respect to any matter pending be~
fore the Board shall be made to the
Chief Administrative Judge of .the
Board or the administrative judge as-
signed the matter.

(b)) Disgualification. An adminiatra-
tive judge may withdraw from a cass {n
accordance with standards found in the
recoguaized canons of judicial ethica if
the judge deems such action appro-
printe. If, pMor to a decigion of the
Board, a party flles an affidavit of per-
sonal bias or disqualification with sub-
stantiating facts, and the administra-
tive judge concerned does not with-
draw, the Director of the Office. of

S,mna ms e n
o ow = WA Y W
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Hearings and Appeals shall determine

t.lm matt.er of dlsquallﬂcaﬂon.

}4.818 Senpo of review.

An .appeal shall be limited to those
issues which were before the adminis-
trative law judge upon the petition for
rehearing, reopening, or regarding trib-
al .parchase of Interests, or before the
official of the Bureau of Indian Affairs
on review, However, except as specifl-
cally Umited im this part or in title 25
of the Code of Federnl Regulations, the
Roard shall not be limited in.its scops
of review and may exercise the inher-
ent ruthority of the Secretary to cor-
rect a manifest uajuanica or error where

-_appropri&te

APPEALS 'ro THE Bo.um oF IN'D!AN
APPFALS IN PROBATE MATTERS

HOURCE: Sectinns 4.320 through 4.323 appear
at 54 FR 8487, Fab. 10, 1989, unless otherwias

noted.

§4.520 Who may appeal ,

A party in interest shall have a right
of appeal to the Board of Indian Ap-
paala from an order of an administra-
tive law judge on a peotition for rehear-
ing, a petition for reapening, ot regard-
ing tribal purchase of interesta in a de-
ceased Indian's truat estats.

* (8) Nolice of Appenl., Within 60 days
from the date of the deotaton, an appel-
lant shall flle a written notice of ap-
peal sigped hy appellant, appellant's
attornsy, or other qualified representa-
tive as provided in 43 CFR 1.3, with the
Board of Indian Appeals. Office of
Hearings and Appeals, U.3, Department
of the Interior, 40156 Wilson Boulevard,
Arlington, Virginia 22203. A statement
of ' the errors of fact and law upon
which the appeal {8 based shall be In-
cluded {n efther the notice of appenl or
in any brief filed. The notice of eppeal
shall include the names and addresses
of partien served. A notice of appeal
not timely filed shell be dismissed for
lack of jurisdiction.

(b) Service of copfes of notice of appeal.
The appellant shall personally deliver
ar mai) the ariginal notice of appeal to
the Board of Indian Appeals. A copy
shall be served upon the administrative
law judge whose decision is appealed n3

woll as all interested partiea. The no-
tice of appeal flled with the Board shall
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s made a8 required by this seotion. :1%.

.'ﬁ”.(o) Action by administrative law judge;
v yacard . inspection.. Tha admimstrative

M‘lxw.'-judge. upon receiving 2 copy of the
Lwanotice-of appeal, shall notify the Su-
-'-mpr!.ntend.ent cancerned to return the

. 7-duplicave record filed under §54.238(h)

sand 4.241(d), or under $4.242AD of thia-

-.-part. to the Land Titles and Racords
Offico designated under §4.2356(h) of thia
part. The duplicate record shall be con-

formed to the original by the-Land Ti- -

tles and Records Office rnd shsall .there-
after bs available for inspection -either
‘at.the Land Titles and Records Office

— ot at‘the office of the Superintendent.

In those c¢asaes in which a transoript of

.the. hearing was not prepared. the ad- -
mdnistrative law judge shall. have a

‘ranseript prepacved which shall be. for-
warded to the Board within 30 dayms
from receipt of a copy of the natice of

sppea.l < e v
54.821 Nouce of transmittal of meord
" ‘on appeal Ly e

s ; The original record on appeal atmu ba
forwarded by the Land Titles and

- :Bacords Office tp the- Board by cer-

. dfied mail. Any objection to the record
Asconstituted shall be flled .with the
Board within 15 days of receipt of.the
natice of docketing issued u.nder §$4.332
of this part. PR

§4.322 Docketing. e

The eppesal shall be docketed by t.he
Board upon receipt of ths administra-
tive record from the Land Titles and
Records Office. All interested parties
As shown by the record on appeal shall
be natified of the docketing. The dock-
eting notice shall specify the time
within which briefs may be filad and
ghall cite the procedural regu.lauonn
governing the appeal.

§4.323 Disposition of the record. .

Jubsequent to a decision of the
Board, other than remands, the record
filod with the Board and all documents
added during the appeal provceedings,
{including any transcripts prepared be-
‘cxage of the appenl and the Bowril's de-
cision, shall be forwarded by the Board
to the Land Titles and Racords Office
deaignaced under §4.238(b) of this part.
Upon receipt of the record by the Land

81

918 3225519 ;
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§4.331

'*': - iinclude a certification that service was Titles and Records Office, the duplcate

record required by §4.320(c) of this part
shall be conformed to the original and
forwarded to the Superiutendenl: con-
cernod..

APPEALS TO THE BOARD OF INDIAN Ap-
PEALS FROM AOMINISTRATIVE AC-
TIONS .OF OFPFICIALS OF THE RUREAU
OF INDIAN AFFAIRS: ADMINISTHATIVE
ReEVIEW N OTHER INDIAN MATTERS
Norr RELATING TO PROBATE PRO-
cEBDWGS

SOURCE: Sections 4.330 through 4.340 appenc
8t &t FR 6487, Feb. 10, 1989. unless or.berwlu
nnud

l(.830 Soope.

“{#) The definitions set forth {m 25§
CFR 2.2 apply also to these special
rules, These reguniations apply to the
prastice and procedure for; (1) Appeals
ta the Board of Indian Appeals from ad-
miniatrative actions or decisions of of-
ficials of the Buresu of Indian Affairs
issued under regulations in 25 CFR
chapter 1, and (2) administrative re-
view by the Board of Indian Appeals of
other mattars pertaining to Indians
which are referred to it for exercise of
review aunthority of the Secretary or
tha Assistant Secret:ary—!.udla.n Af-
fairs.

(b) Except as otherwise permitted by
the Secretary or the Assistant Sec-
retary—Indian Affairas by special dele-
gation or request, the Board shall not
adjudicate:

(1) Tribal enroilmment disputes;

(2) Matters decided by the Bureau of
Indfan Affairs through exercise of Its
diserationary authority; or

(3) Appeals from decisions pertaining
to finsl recommendations or actions by
offfcials of the Minerals Management
Serviae, unless the decision is based on
an interpretation of Federal Indian law
(decisions not so based which arise
{rom determinations of the Minerals
Management Service, are appealable to
the Interior Board of Land Appeals in
accordance with 43 CFR 4.410).

§4.331 Who may appesal

Any interested party affscted by a
final adminiatrative action or decision
of an official of the BRureau of Indian

Affairs issued undar regulations in titla
25 of the Code of Fedaral Regulationn
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§4.332

may appzal to.the Board of I.udla.u Ap-
peals, except—

(a) To the extent that dec!slons
which are subject to appeal to a higher
official within the Bureau of Indian Af-
fairs muss first be appealed to that of-
fictal;

(b) Where the decision has been ap-
proved in writing by the Secretary or
Asgistant Secretary-—Indian Affairs
prior to promulgation; or

(c) Where otherwise provided by law
or regulation.

314332 Appeal to the Board; bhow
taken; maodatory time for filing;
preparation  assistance; require-
ment for bond. .

(a) A notice of appeal shall be (n
writing, signed by the appellant or by
his attorney of record or other quali.
fled representative as provided by 43
CFR 1.3, and Mled with the Board of In-
dian Appeals, Office of Hearings and
Appeals, U.8. Department of the Inte-
rior, 4015 Wilgon Boulevard. Arlington,
Virginia 22203, within 30 days aftar re-
ceipt by the appellant of the decision
from which the appeal is taken. A copy
of the notice of appeal shall simulta-
neously be flled with the Assjstant Sec-
retary—indian Affairs. As required by
§4.333 of this part, the notice of appeal
gent to the Board shall certify that a
copy has heen sent to the Assistant
Secretary—Indian Affairs. A notice of
appeal not timely filed shall be dis-
missed for lack of jurisdiction. A no-
tice of appeal shall include:

(1) A full {dentification of the case:

(%) A statement of the reasons for the
appeal and of the relief sought; and

(3) 'The names and addresses of all ad-
ditional {nterested parties, Indian
tribes, tribal corporations, or groups
having rights or privileges which may
be affected by a change in the dacision,
whether or not they participated rs in-
mwd parties in the earlier proceed-

(b) In accordance with 25 CFR 2.20(c)
a notice of appeal shall not be effective
for 20 days from receipt by the Board,
doring which time the Asgsistant Sec-
retary—Indian Alfalrs may decide to
review the appeal. If the Asslatant Sec-
retary—[ndian Affairs properly notifies
the Board that he has decided to review
the appeal, any documents concerning

43 CFR Subtitle A (10-1-54 Ecittion)

the case filed with the Board shall be
transmitted to the Assistanr Sec-
retary--Indian Affairs.

(c) Wken the appellant is an Indian or
Indian tribe not rapresented by coun-
sel, the official who issuned the decision
appealed shall, upon request:of the ap-
pellant, render such aasistance as is ap-
propriate in the preparation af the ap-

al.

p‘B(d) At any timae during the pendency

.of an appeal, an sppropriats bond may

be required to protect the intereat of
any Indian. Indian tribe, or other par-
ties involved.

§4.333 Servies of notice of appeal

(a) On or before the date of Oling of
the notlce of appesl the appellant shall
sorve a copy of the notice upon each
known interested party, upon the offi.
cial of the Bureau of Indian Affairs
from whose decision the appeal is
taken, and upon the Assistant Sec-
retary—Indian Affairs. The notice of
appeal filed with the Board shall cer-
tify that service was made as required
by this section and shall show rthe
names and addresges of all parties
served, If the appellant is pn Indian or
an Indian tribse not represented by
counsel, the appellant may request the
official of the Rureau whosae decision is
appealed to assist in service of copies
of the natice of appeal and any sup-
yorting docnments.

(b) The notice of appeal will be con-
sidered to have been served upon the
dats of personal service or mailing.

§4.334 Extensions of time.

Requests for extensions of time to
fll» documents may be granted upon a
showing of good cause, except for the
time fixed for filing a notice of appeal
which, as specified in §4.332 of this
part, may not be extended.

54,335 Preparation and tranamittal of
y official of the Bureau of
lndmn Affaire.

(&) Within 20 days after receipt of a
notice of appeal, or upon notice from
the Board, the official of the Bureaw of
Indian Affaire whose decision iz ap-
pealed shall assemble and transmit the
record to the Board. The record on ap-
peal shall include, without limitation,
copies of transcripts of testimony
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taken: all original documents. peti-
tions, or applications by which the pro-
cesding was initiated; all supplemental
documents which ast forth claima of in-
terested parties; and all documents
upon which all previous decisions were
based.

() The administrative record shall
incinde a Table of Contents noting, at
a minimum, inclusion of the following:

(1) The decision appealed {rom;

(2) The notice of appeal or copy
thereof; and

(3) Certification that the record con-
tains all informacion and documents
utilized by the declding official in ren-
dering the decision appealed.

(6) If the declding official receives
potification that the Assistant Sec-
retary—Indian Affairs has decided to
review the appeal before the adminis-
trative record is tranamitted ta the
Board. the administrative record shalil
be forwarded to the Assistant Sec-
retary—Indian Affairs rather than to
the Board.

$4.338 Docketing.

An appeal shall be azsigned a docket
number by the Board 20 days after re-
caipt of the notice of appeal unleas the
Board has been properly notified that
the Assiatant Secretary—Indian Affairs
has assumed jurisdiction over the ap-
peal. A notice of docketing shall be
sant to all interssted parties as shown
by the record on appeal upon receipt of
tha adrministrative record. Any objec-
tion to the record as constituted shall
be {3ed with the Board within 15 days
of receipt of the notice of dacketing.
The docketing notice shall specify the
time within which briefs ahall be filed.
cite the procedural regulations govern-
{ng the appeal and include a copy of
the Tahle of Contents furnished by the
deciding official.

§4.337 Action by the Board.

(a) The Board may make & final deci-
sion, or where tha record indicates a
need for further inquiry to resolve a
genuine irsue of material fact, the

may require e hearing. All heay-
Ings shall be conducted by an adminis-
trative law judge of the Office of Hear-
ings and Appesls. The Board may. in
its discretion, grant oral] argument be-
fore the Boavd,

83

916 3225519 ;
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§4.340

(b) Where the Board finds that one or
more issues involved in an appeal or a
matter refarred to it were decided by
the Buresu of Indfan Affairs bassd
upon the exercise of dizeretionary au-
thority committed ta the Bureau, and
the Roard bas not otherwise baen per-
mitted to adjudicate the issue(s) pursa-
ant to §4.330(b) of this part, the Board
ahall dismiss the appeal as to the
{ngue(a) ar refer the {ssue(s) to the As-
s{stant Secretary--Indlan Affairs for

further congideration.
“'mla S‘::ibmh;ion by amdmmhirn"un tive
w (X poud con-
clu.lionlg J recommend dedti-

slon.

() When an evidentiary hearing pur-
suant to §4.337(a) of this part Is con-
cluded, the administrative law judge
tshall recommend findings of fact and
conclusians of law, stating the reasons
for such recommendations. A copy of
the recornmended decision shall be sent,
to each party to the proceeding. the
Bureau offieial {nvolved, and the
Board. Simultansously, the entire
record of the proceedings, including the
trangoript of the hearing before the ad-
ministrative law judge, shall be for-
warded to the Board.

(b)Y The administracive law judge
shall advigse the parties at the conclu-
sjon of the recommended decision of
their right to file exceptions or other
commants regarding the recommended
decision with the Board {n accordance
with §4.339 of this part.

§4.339 Exceptions or cominents re-
garding recommended decision by
adminigtrative law judge.

Within 30 days after receipt of the
recommended decision of the adminis-
trative law judge, any party may file
exceptions to or other comments on
the decisjion with the Board.

34.340 Disposition of the record.

Subsequent to a decision by the
Roard, the record filed with the Board
and all documents added during the ap-
peal proceedings, including the Board's
decision, shall be forwarded to the offi-
cial of the Bureauy of Indian Affairs
whose decision was appealed for proper
disposition in accordance with rales

03/26/99 11:41AM; JetFax_#800;Page 9/10
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§4.350

and regulations concerning treatment
of Federal records.
RN RES ERUATION L anD SET-
TLEMENT ACT OF 1585, AUTHORITY OF
ADMINISTRATIVE JUDGES: DETER-
MINATIONS OF THE HEIRS OF PER-
SONS8 WO DIED ENTTTLED 10 COM-
PENSATION

E: 56 FR 81383, Dec. 3. 1891, unless

e rules and procedures set forth
through 4.357 apply only to

100-153 (101 Stat. 886) and
212 (101 Stat. 1433).

(b) Whenever requested to do so by
ths Project Pirector, administrative
judges ahall termine such heirs hy
applying inheritance laws in accord-
ance with the ta Earth Reservation
Land Settlemen) Act of 1985 as amend-
ed, notwithstan the decedent may
have disd testate.

{o) As used h
terms shall have
inga:

(1) The term Adct\means the White
Earth Reservation
Act of 1985 as amende

(2) The termn Board

{n, the following
e following rmean-

of Indian Affairs, at Cass
nesota.

cedent., or of any issue of a
quently deceaned presumptive
tual heir of the decedent.

(5) The term c¢ompensation m a
monetary sum, as deterrrrined b9\ the
Project Director, pursuant to section
8(c) of the Act. \!

(6) The term administrative jublge
means an administrative judge of the

9186 3225519 ;

84

43 CFR Subtie A (10-1-74 Edition)

Office of Hearings and Appeals to
whom tha Director of the Office of

2\ v, for making heirship determina-
A a8 provided for in these regula-

receive compdnsation by filing with

ly of the decedent.
include but are not

ten evidence of the d
ial or transportatio?
mit, coroner’s repor

of remains per-
or church reg-
forms of evi-
dence of death such \as an affidavit
from someone with perdonal knowledge

(1) The facts and alleged
decedent’s marriages. seps
divorces, with copies of neceysa
porting documents;

(11) The names and last kaown ad-
dresses of probable heirs at law and
other known parties in interest)

(11§) Information on whether the rela-
tionships of the probable heirs Lt law
to the decedent arose by maiage.
blood. or adoption.

(3) Known heirship determinatjons.
{ncluding those recognized by the\Act
determining the heirs of relatives of

03/26/99 11:42AM; JetFax #800;Page 10/10
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and diligent search.

58 FR 61363, Dec. 8, 19
19m)

§4.8352 Determinnati
tive judge and n

(8) Upon review o
by the Project Dip
trative judge will de
not there are any
fact that need to bs

(b) If there are n
quiring determinats
tive judge will ente
tarmination of heir
{tance laws {n accor
Such preliminary
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ed and/or {1
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