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August 9, 2010

The Honorable Dianne Feinstein
United States Senate

One Post Street, Suite 2450

San Francisco, CA 94104

Dear Senator Feinstein:

The undersigned representatives of California tribal, city and county governments1 write together
to express our grave concern about what appears to be imminent unlawful action by Department of the
Interior (“DOI”) officials: approval of tribal-government gaming on newly-acquired lands that do not
legally qualify for that privilege. Specifically, DOI appears poised to ignore the broad prohibition of the
Indian Gaming Regulatory Act (“IGRA”), DOI regulations, and DOI and National Indian Gaming
Commission precedent against authorizing tribal government gaming on lands taken into trust after
1988. We are informed that as to at least one tribe (the Guidiville Band of Pomo Indians), a high-
ranking DOI official has formally recommended approval of such gaming based upon IGRA’s “restored
lands exception” [25 U.S.C. 2719(b)(1)(B)(iii)] despite that fact that the Tribe’s new urban commercial
property, which is more than 100 miles away from its homeland and would require leapfrogging over
several other tribes located between Contra Costa and Mendocino Counties, would clearly not qualify
for that or any other exception to the prohibition against gaming on lands taken into trust after October,
1988. Approving these acquisitions would set a terrible precedent, unleashing a torrent of applications
to establish urban casinos to the detriment of other tribes, cities and counties, and undermining the very
bases of tribal sovereignty itself.

The “restored lands” exception is one of the most frequently used justifications for taking off-
reservation land into trust for gaming purposes, but it is also at the heart of what has become known as
“reservation shopping.” Federal regulations and numerous prior determinations by DOI and the National
Indian Gaming Commission have established that in order for a tribe to qualify for that exception, the

1The Northern California Counties Tribal Matters Consortium is a collaboration between Napa, Solano, and Sonoma
Counties to oppose federal fee to trust polices which facilitate “reservation shopping” and to promote government to
government agreements with tribes, with historic ties to the land, to mitigate off-reservation impacts of development projects.
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tribe must have a “significant historical connection” to the land it wants as a casino site. Title 25 Code
of Federal Regulations section 292.2 states: “Significant historical connection means the land is located
within the boundaries of the tribe’s last reservation under a ratified or unratified treaty, or a tribe can
demonstrate by historical documentation the existence of the tribe’s villages, burial grounds, occupancy
or subsistence use in the vicinity of the land.”

The making of restored lands determinations in situations such as that of Guidiville, which is
attempting to have land taken into trust more than 100 miles away from its established rural tribal land
base in order to build a casino on a commercially attractive urban site to which it has no historical
connection, would violate the clear intent of Congress. It would also undermine the very concept of
tribal sovereignty, which is anchored upon the bedrock principle of exercise of tribal governmental
authority over tribal lands and the people within those lands. In Guidiville’s case, the Tribe is relying
entirely upon anecdotal information about the /ineage (not tribal affiliation) of its individual members. 1t
makes no claim whatsoever of any historical connection of the Tribe, as a sovereign entity, to the land
because there simply is none. Rendering a “restored lands” determination on lands over which the tribe
in question has never exercised sovereign authority infringes on the sovereignty of all tribes, both
gaming and non-gaming, and of local City and County governments; it also is fundamentally unfair to
tribes that have struggled to utilize their existing rural land bases for their economic self-sufficiency, and
would be devastated by the establishment of an urban casino that would effectively interdict much of
their customer bases.

If one tribe with no significant historical connection to its proposed casino site is permitted to use
the restored lands exception, others are sure to follow — to Richmond, Sacramento, San Francisco,
Oakland, Los Angeles, San Diego and any other location that looks profitable. And, if this exception is
used to justify taking urban land into trust for gaming for some tribes with no historic connection to the
land, how could DOI justify declining to take such lands into trust for some of California's largest, but
most remote tribes? This apparent shift in DOI policy that would allow for such a restored lands
determination would completely disrupt the balance Congress established in IGRA. This implicit policy
shift expanding the application of “restored lands” determinations would harm both existing gaming
tribes whose casinos are properly located on their reservations, and the communities into which
developers would insert their tribal partners’ casinos.

The DOI policy change that is apparently imminent would be contrary to the law, the best
interests of the great majority of tribes, the State of California, city and county governments and local
communities. We therefore urge you to communicate to the Department of the Interior your opposition
to: 1) any violation of the well-established and well-founded limitations Congress, the Department of the
Interior and the NIGC have imposed upon application of the restored lands exception; and 2) approval of
the Guidiville restored lands application and all other similarly unwarranted restored lands applications.
We stress that time is of the essence. For further information please feel free to contact Anthony Cohen,
(707) 523-1181, acohen@cfk.com.
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Thank you for your interest in this issue of great importance to California tribal and local

governments.
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Brad "-"-’agenknct
Supervisor, County nf Mapa
Chairman, Morthern Califomia Counties Tribal
Matters Consortium
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Matt Rodriguez
City Manager, City of San Pablo

cc: Kenneth Salazar, Secretary of Interior, DOI
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Genoveva Garcia Calloway
Mayor, City of San Pablo

n Pinola, Tribal
Manchester Band of Pomo Indians

Larry Echo Hawk, Assistant Secretary-Indian Affairs, DOI

George T. Skibine, Bureau of Indian Affairs

110749v2



