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The purpose of this leter is 1o provide specific guidance to the Riverside County Sheniif’s

Departmen: (“RCSD™) in addressing a situation invioving the Westbank Homeownars”™

Assosiation (“Westbank™) and the Colerado River Indian Tribes ("CRIT™). This gmdance lstier,

the restlt of a combined 2ffort between the RCSD, the Riverside County Diswricy Atloragy

(“RCDA™), and Riverside Coumy Counszl, is 1merded 1o ensere that RCSD cantil:mcrké ep the

PEACE, 88 W ol as protect the parties’ lega tand civil ﬁgms 41..1‘111 s courss of this ongoing
dispute.

1Y Backeround informstion,

Westhank, js an unincorporated org?nf?at{o‘: reprasenting “pprXimuteTY 650 families who lve
on a full cr part tirae basis alang g 17 mile strerch of the bank of the Colorade River ih
California, This land is the subject of a houndary dispute spanning over 40 years. CRIT
corf,cr‘f‘s nat the 17 miles of “disputed ‘*“opcrt}r” is part of reservatien Jand, whereas Westbank
residents sontend that the property on which they reside is located outside and west of the
reservation’'s {egal boundar
The relfationship beiween CRIT and Westbank anpezrs best described as one of landlord-tenant.
For many yeers Westhank residsnte legully ocoupred the disputed property under valid nee
permits issued by CRIT andfor the Secrstary of the Interiar, expressly allowing W sstbank
vesidents o occupy and enjoy their particuler propertiss.  Althougn CRIT apparenty betieves
that many Westhanik residents ave in violation of their permits, CRIT has made no known effort
to pursue amy Jegal wplawfl detainer action against any ofthe individuals currently residing
within _tl;f'.. _ch_s:puf.e_(_i property.

3y Red Eaoster Trailer Park.

In Naver ber 2000, CRIT purporied to “evier” the residents of the Red Rooster Trailer Parkiin.
the 17 wiie swereh. Red Rooster was a trailer park managed by Bill Booth, & fuil-time resident
and leng tenmn oceupant within the disputed property. Se\mral vears 2o CRIT and/or the federal
government oblained a judgment for gjectinent against Mr. Booth, who nonetheless continued to
oecupy and manage the trajler park, Bventnally, the CRIT police departmont and the RC3D
pemmanertly ramoved Mr. Rooth from s residence at Red Reoster.

In late Oc-ober of 2000, CRIT took steps to permanenily remove the temaining residents of the -
Red Roozler park, including some individuals who had used the site for more than 30 years,
CRIT began the process by posting 7-day nostices to vacate on resident traliers, notices which
stated the rabld(:'vs were all trespassing. CRIT never obtzined a court order (from either tribal
coun o1 faderal eoury) (o legelly support this “eviction” aciion, Adter the thme period elapsed,
CRIT emeared o_rto the Red Rooster property, deemed the residents to be “criminal trespasscrs”
and contezted the RCSD. Upon RCSD's arrival CRIT informed police personmel that CRIT
wanted permanent removal of any residents that did not leave voluntarily, and, if necessary,
CRIT woald malke a “citizen’s arrest™ for criminal respass,



Many Red Rooster individuals fear2d thai they would be arrested by RCSD i they did not
immedistely vecale their residences, This fear raguited in Red Rooster being guickly vacated by
i1s residents. Unforiunasaly, sorue rasicents had insufficient tine 10 vemove most of el
personal proverty, inoinding irailers, fumiture, end other personal effects. CRIT hlocked access
to 1He $i1e 5con afier the rasidants vacated, 2nd CRIT may have burnad muoch of the abandened
Propoity.

3. Cuxrrepi Sitpation.

+

Westbank residents foar thay CRIT will soon ettempt to Yeviet” Westbanic residents from the
“disputed pr 3perty" without legal process, 35 it did at Red Rooster. Hader California Law,
however, it is illegzl for CRIT to evict Woesthank residenis frem the pr]_-F*rty without a valid
court order, cven assuming ihe vue ownership of the property remains in dispute. [fsuch an
illeal eviction ware ateripted, CRIT would likely assert that Westbank residents are
committing “eriminal frespass” by nof jeaving, and threaten 1o maice a “citizen’s arrest” of

residents that da not immcdla‘l&y vacere. Under California law Westbank's members cannci be
euitty of “crirminal trespass,”

Penal Code Section 602(1), coneeming criminal trespass by an individual, provides that one i3
gullty of criminal trespass when:

Refusing or failing 1o J2ave the lands immediately upon being reguested
by the owner of the lang, the owners agent of by the person in lawful
pessession io \2ave the lznds.

1 Zppaars inar Westbank residents took possession of their p“O‘p erty under 2 tenancy and cannot
be deemed “eriminal trespassers” under the meaning of Penal Code Seeton 602(1). A violation
of this provision requires that the individual both enter and occupy real property or structures

without thr. conssnt of the owner. As explained by & California court:

Iv 38 not 5 violation of Pensi Code section 602, subdivision (I} to enter private

properiy without congent unless such entry is followed by occupation thereof _
without congent, Nor js it » viclation to oceupy withont eoasent if the entry be |
mane with eousent, :

Beople v, VWitkinson (1967) 248 Cat, App.24 Supp. $06, 909-610 {emphasis added)

Since mast if not ell ol the Westbank residers originaily came into possession of the property
with {he cxpress permission of CRIT, it fojlows that they cannot be considersd criminai
trespaszers Under the meaning of Penal Code Seetion 602(1).

:vspass T rcop_l& v, Bzowm (195:3 236 Cal App. 2d Supp 913, The coun n cer-ciudmg I'“at

criminal traspass requires both the emry and occupancy be without the consent of Lh'= OWTET,
addressed “hic “consont withdraw™ arsumnent and stated:




Tespondent argues that seciion 602, subdivision (1) is applicable wWhers entry of =
Huiléing was with the censent of the owner if the owner jater withdraws his
consent, and ‘has foliowing that withdrawal a porson on the premisss may become
a trespasser. The cases cited for the propasition that an invitation may be
withdrawn at any Timez...ave hoth civii cases, and do not invelve the issue of
criminal frespass.

People v, Brown (19653 236 Cal.App.2d Supp. 915, 920 (emphasis added).

Since Westbank residents originally entered the nroperty
ihe property st CRIT s request does not vio o 602{1, ot least unill CRIT
_obtaing a velid court order. A9 tlie Westhark rasidente are not criminal tr=spag§er= within the
meaning of Penal Code Section 603(1), CRIT cannat legally make a cifizen’s arrest of 2 non-
complying 1 rsidant. )

ith express consent, falling to vacate

Further, it appears that the RCSD cannot legally effecingte a citizen’s arrest purportediy made by
_C.EEL. fm respass, Assuiming that Westhark residents are in viclation of their permit
agreements, they.are no more thian “hold-over tenanis” and subject only to civil remedies. An
arest of hold-ovér (enants weuld violate the Fourth Amendment as an arrest without probahle

.. Protabls cause for arrest “sxists when the feets known fo the arresting ofﬁce‘" would, 1ead
& Mma of oriinary care and pmd-::ce 1o believa and conseientionsly entertain an honest and
slrong suspcion that the person Is goilty of 5 crime.”” People v, Adems {1985) 175 Cal App.3d
£55, 861. Since a held-over tenancy is not a zrime, RCST conld not have 2 sirong suspicion thaf |
W&q“mnk rasidents are guiky of 2 criminal act for failing to vacate the premises without & valid |

ourt order

ROUSD therefore should not arvest, or threalen to ayrest, Westbank residents far criminsl (respass
iIf CRIT avempie 2 citizon’s arrest similer to the manner ihat teok place 21 Red Rooster Trailer
Park. Tnstead, the RCSD personne! should inform CRIT representatives that a citizen’s arrest is
not appropeiate {n this sityation snd that CRIT shemld pursue standard civil remedies to Jegally
evict Westbank residents from the disputed property.

4% Attorney ane\‘q‘ Oniplon.

Tn 1997, the Califomia Altormey General issued an opinion under similar facts. Inthat opinion
the Chemehuevi Indian Tribe adopted an erdinance that made it unlawful for any person o enter |
unon the reservation Jand § fexcluded by the Tribal Counsil. Among other issues, the Attamey
General wes asked if a violaten cf the exclusion order was a misdemeaner wnder Penal Code
Section 602,

The Aromey General delermined that the vielation of the exclision oréer would not constifute 2
misdemear.or under the jermms of Penal Code Section 602(3). Under “Public Law 280,” Congress
exprassly granted Califomia broad criminal jurisdiction ever offenses commined by or against
Indians wirain all Indien county wilhin the State. Accordingly, Califormiz’s eriminal statutes



zpply to Tndian reservations in (he siate, and iribal gode provisions do not cgnstitute the cnminal
law of the giale ang havs Ko force and effect in California. Furthermore, such tnbvel code
provisions are not snforceable by 2 county sheriff either wishin or withoys fe reservation. 24

Ops. Cal Any. Gen. 48, 6,

) Nevads: v, Jigks

Nevads v, Hicks (2001) 121 5.0 2304, a case decided hy the United Stztas Supreme Cowrt on
Fare 23, 2701, nas a sipnificant impact on CRIT Tribal Ceurt jurisdiction ever Westbank
residents, aspecially in the event that CRIT relies on 2 Tribal Court order in an ajtemnpt to cvist
Westbenk esidenss. In =ssence, it undercuts (he Jepa) ability of CRIT s wibal court 1o issue
evicticn orders against the Westhank residents,

The issuz in Hicke was whether state soverzign immunity barzed wibal court jurisdi clion aver
2ctions allegirg wibzl-law claims and eivit fights cleims against state officials. On two
oncazions, Mevada wardens seized mounted bighormn sheep heade from the reservation residence
of o ridal member purstant to a sterc-lssued search warrant contingent pon Tribai Court
approval. The siale afficials scized the bighom heads wrongfully, and reumned them to Hicks in
damaged condition.

Hicks, a i.bal memhar, sued the wardens under the Indian Civil Righta Aet in Trival Court,
Nevada argued they if was imniune fom suit in trieal court, and, with the tribal court sit
pending, Movade filed an action in federal court against the wibsl court for declaratory and
injunsiive relic?, seeking acain 1o assert iis sovereign immunity, The federal court held that the
fibai cour* had svbjeet matter jurisdistion aver Kick’s cleims against the nonmember wardens.
The Supre ne Conr diszyreed,

As 10 the soversign immunity issie, the Supreme Court held that the tribal court did not have
jurisdicticn fo adjudicate the wardens' alleged tortious conduct in excouting & search warrant {or
en off-ressrvation crime, Furtherimore the fact that Hicks resided on trbat land did not, "7~
antoratically confer ribal court jurisdietion over nenmember conduct on that land. As the Conrt”
stazed, “ft}hs land's ownership siatus is only ons faesor to be considerad, and while that factor
may semciimes be dispositive, iribat ownership is not alone enough to support regilatory
jurisdiction over nonntebers.” Id, at 2210 {emphasis addsd).

More importanstly, and in regards to the jurisdictional reach of tribal courts over nonmembers, the
Supreme Court stated “[tjrbal conrts, it should be clear, cennot be courts of general jurisdictien-
in this sar se, for a tribe's inherent adjudicative jursdiction over nonmembers 15 at most only as
broad ss iis legisiative jurisdiction” Id, at 2314, In other words, 2bsent a federal law providing
tribal-court jurisdiction over a partisuiar cense of action, fribal conris lack juriediction ta
cgjudicata sueh claims.

The Hicks case provides g clesr ¥mitaiion of Tribai Court jurisdietisn over nonmambers. Inthe
centext of the Wastbank/CRIT dispute, it follows that 2 Tribal Court arder purporting 1o evigt



maividual Westhank residents would be invalid on its f2ce. Therefore, RCSD should net attempt
o enforce 2 tribal court order that in sny way limiis the property rights of Westhank residents.

6} Conclusipn.

Tn summnary, althaugh RCSD should continue to “keep the peace” aad enforce all criminal laws
at (he dispated preperty, RCSD dees not have the legal ulbon*y 1o west, or effectvate a

' Y1 criminal trespass if "evisted” by CRIT without Jeg:

sk residents undgr this sitvation i3 fantameynt to RCSD
"‘é.l'!ti"‘aﬂl"L i1y 80 ulcrfm eviction and would not on.'l} sevcvcly impaet Westhank properry
interests and viclale Fourth and Fifth Amendment rights, but wewld alqa_rcsu‘it_ in CRIT
deminion and control, and possibly sltimare destruciion, of much of Westhank residents’
poystnal property. . o




Page 10f 2

Subj: Re: CRIT Questions | Sheriff's Office Response

Date: &/2/2007 7:24:51 AM. Pacific Daylight Time

From: i

To: Thire9137@ani.com -

That's what 1 figured.

1 alsa received a response regarding the Sheriff's role in the eviction
process,

B G T I b o o o
QOur eviction process is as follows;

1. You would he served with a notice from the property owner of 2 "Notice
io pay or Quit".

2. Nextyou would be served with a "Summons and Complaint” which is filed
by the property owner with Riverside Superior Court.

3. After your response to the summons a court hearing would be heid to
determine a judgement (je whether you can be lawfully evicted)

4. If the judgement is in favor of the property ewner they would obtain a
“Writ of Possession” and file it with our office.

5. At this point the Sheriff would post the property with the date for the
tenant to vacate the property.

6. Lastly, the deputy would meet the property owner or his agent at the
praperty and turner over possession to the owner and remove all parsons on
the property.

This is our process, any other questions should be referred to an attomey
or fegal aid.

Lieutenant Clay Hubbard

Sheriff Court Services - East

Desk (760) 863-8765

FAX (760) 863-8019

B R R A e L e e S e e e s E R

1t appears that CRIT would have o first prove ewnership of the land in
order to have an eviction enforced by the Sheriff’s Dept.

Also, | plan to make time in the near future to send a letter to SCE
regarding their policy when/if CRIT requests that meter be de-energized.

I'll keep you posted.

TMres137@aol.com

08/01/2007 04:44 To
PM

Wednasday, August 08, 2007 America Onfine: TMre$137



CCT-18-2001 THU 03:35 PM CG. TY COUNSEL FAX NO. 8. . 955 8363 P. 02/02
" Tioe Rark _ T e Dage
From: Joe Rank

We nave reviewed the material forwarded i our office and conducted cur awn research regarding the
Sroposed evictions alorg the Colorade River, Withou! addressing the more formai action that may be
iaken by gither the Colorado River \ndgian Tribes (CRIT) or the residents along the river, we hava reviewed
the position that should be izken by the Riverside County Sheriff's Department.

Based apon the correspondence fram the CRIT 1o the Paradise Polnt ténanis, the closure of Resort Units
1-22 and the order fo vacale the prethisss s based upon an action taken by the Trikal Council and not any
regagnized judicial order. To the extent therefore Inat the Tribe has soug o administratively exclids
thesa residents fram the site, we are unable lo conciude that "due process™ has besn afforded the
resldents. Insofar a8 Caiifarnia s a Public Lew 28¢ State, Caiifarnia law may be enforced withis. indlan
Country (as defined ynder 18 U.S.C.A., Section 1151) which doas not include the enforcemant of 5 Tribal
Council order.

. /971
Basad upon our reading of a 192;Attcmay General Cpiniar { 80 Ops.Cal Atty.Ged. 46, what amounts to
an gxcluslon grder by A Trikat Goeuncll walid not require enforcement by the Sheritf, in bis opinion, the
Attorney General determinad that viclation of the exclusion ordar would not constitute s criminal respass
under Penal Cede Section 02 {i}, therefore the Sheriff would not be abie to anforce the issuance of such
an order. itis furiher recognized that Penal Code Seclion 802.5 provides that entering or remaining within
a poncoeymercial dweling houge without the aonsent of the owner constitutes a misdameanar, As it is
understoad that the initial ctcupsncy was with permissicn, subsequent withdraws) of $ueh permission
wauld not eenstitute criminal trespass, rather resolution would be through a civil proééading,. °

As requested, we ara praviding basic "guidelines” as to the pardicipation of the Riversite County Sheriff in
the exciusion orider issued by the Tribe. ) ) 3

1. Vidiation of a exciueion order issued by the Trikal Council, prohibiiing entry Gipen real property or
Structures woukl not constitute a crime under the terns of Penal Code Saction 602{f) and the Shariff:
would not be reqlred te enforee viotation of the order. - .

2. Apy claim that continued occupancy is a violation af Penal Code Section 602.8, and theteforé tha
residants are siibject to citizens arrest should be disregarded by the Sneriff as Inconsistant with both
siatyiory and case law.

3. Undar the circumstences enumerated above, the role of the Sheriff should be to maintain the peace
and respond approgrietely to any physical contsct or threats 1o engags in any such behavior.
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Secretary. Id.

HNITETn addition to the specific provisions regarding leasing of Indian lands, 25 C.F.R. § 1.4
provides that unless specificaily adopted by the Secretary,

none of the laws, ordinances, codes, resolutions, rules or other regulations of any
State or politica! subdivision thereof limiting, zoning or otherwise governing,
regulating, or controlling the use or develepment of any real or personal property,

. shall be appiicable to any such property leased from . . . any Indian or Indian
tribe . . . that is beld in trust by the United States . . . .

RN1IFDyrsuant to 25 C.F.R. § 1.4(h}, the Secretary has adopted and made applicable all faws
of the State of California r regulating or ccntroﬂmg the use oF develoPment of property held in
trust by the United States - for an Indian or Indizn fribe and located within the State of
California. 38 Fed. Reg. 8722 (1965). The Secretary [*#12] expressly excluded the laws,
ordinances and other regulations of the various counties and cities within the State, concluding
that such local laws would be considered separately. Id, The Secretary has not adopted or

applied the subject ordinances of the Cities of Rancho Mirage and Cathedral City. 5

s The Tribe has entered inte an agreement with Cathedral City, extending the City's jand use
controls te trust lands within the City limits. By the terms of the contract, the Tribe agreed to
{1) adopt by ordinance all existing Cathadral City land use controls, and {2) designate the City
as its agent for enforcement of Tribal land use controls on trust lands within the City limits.
The City agreed to allow appeals from any fina! land use decision by the City to the Tribal
Council, for the purpose of preserving Tribaf control over reservation land use.

The contract expressly provides that it in no way limits the authority and duty of the
Department of the Interior and Bureau of Indian affairs to negotiate and administer existing
and future leases of trust lands. Appellants and the Tribe, as amicus, assert that this provision
in the contract was intended to prevent any local attempt [*¥*137] to reguiate the use of
leased trust lands, and did not authorize application of the City's rent control ordinances to
appellants’ allotted lands. Appellees have not suggested that the contract applies to the
ordinances in guestion.

[#1392] Appeliees argue that the federal statutes authorizing the leasing of trust lands and
the regulations governing such leasing do not constitute a comprehensive regulatory scheme
with preemptive effect on state and local laws. We cannot agree.

In White Mountain Apache Tribe v. Bracker, supra, the Supreme Court found that
comprehensive federal regulation of Indian timber harvesting preempted application of
Arizona's tax laws to a non-Indian logging company operating entirely on Indian lands. 448
U.S. at 148. The Court relied on federal law granting the Secretary broad authority over
reservation timber sales, specifically, the requirement, that timber sales "be based upon a
consideration of the needs and best interests of the Indian owner and his heirs,” 25 U.5.C. §
406(a); the detailed set of regulations governing the harvesting and sale of tribal timber, 25
C.F.R Part 141; and the “overriding federal objective of guaranteeing Indians that they will
‘receive [**14] ... the benefit of whatever profit [the forest] is capable of yielding . . . .' 25
C.F.R. §.141.3(a}{3) (1979)." Id., 448 U.S. at 146-49. In the face of such a regulatory
scheme, there could be "no room®” for the imposition of state taxes. Id. at 148.

L
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POTENTIALLY APPLICABLE LANDLORD TENANT LAWS

This information is provided to assist your counsel in evaluating your opti_ons in dealing with
CRIT’s recent threats to take your property or compel you to sign a lease that gives them and their
tribal court complete control over you and your property.

Once you sign a lease with CRIT, you have consented to the jurisdiction of their tribal court. You
will have surrendered your due-process rights and will be subject to whatever they want to charge
you for the use of land they do not own.

CRIT is asserting that is the landlord and therefore has the right to collect rent from the
California residents. If CRIT is asserting that it is the Landlord, it should be required to follow the
provisions in the law that protect the tenant and insures the tenant is afforded its due-process
rights.

Potentially applicable statutes.

1.  The Fair housing Act. 42 UCC §3601-3631. Housing discrimination complaints may be
filed with HUD.

2. Mobilehome Residency Law: California Civil Code §798--799.10.
A. Landlord may be liabie under the Racketeer influenced and Corrupt Organization
Act (RICO) a federal statute. Landlord liability may be found for using Fraudulent
and extortionate tactics to get tenants to sign leases.

B. A resident-subtenant who occupies an installed mobilehome under an agreement
with the owner of the mobilehome, rather than with the park management, may be
evicied by the mobilehome owner only under the unlawful detainer statutes
(California Code of Civil Procedure §1159-1179a). Managements remedy is to
terminate the homeowner's tenancy and evict the homeowner in accordance with the
unfawful detained statutes.

In essence, it appears that if you occupy a mobilehome pursuant to an agreement with the
prior owner-not the park management, which CRIT asserts it is, CRIT must use the unlawful
detainer statutes to evict the prior homeowner.

Remember, in the Water Wheel case District Court Judge David Campbell ruled that CRIT has no
jurisdiction over a person who had not consented to tribal court jurisdiction. Therefore, if CRIT
must comply with the unlawful detainer statutes, it cannot do so in its tribal court. Judge Campbell
even ruled that a prior fribal court judgment against a person who had not consented to tribal court
jurisdiction was void.

Even if a prior rental agreement has expired, expiration of a prior rental agreement is not grounds
for eviction. In such a case, the homeowner continues in tenancy because the tenancy can be
terminated only for the causes specified in Civil Code (CC) §798.58, and there is no requirement
that the homeowner sign a subsequent rental agreement. See CC §798.55(b). Since the CC
requires compliance with the unlawful detainer statutes for any eviction the Sheriff would be
permitting an unlawful eviction if CRIT attempted a removal of a resident without compliance with
this statute. CRIT may argue the statute does not apply-but it would appear to apply to the Sheriff.



3. Regarding the abandonment procedure that CRIT is trying to use as a scare tactic - look at CC§
798.61 it spells out a very specific procedure that must be followed.

4. If CRIT is asserting they are the management then they may be liable for willful violations of the
mobilehome laws. There are federal and state civil and criminal penalties. See Manufactured
Housing Act of 1880 (heaith and Safety Code §§18000-18188.

5. Anti-Harassment Statute CC §1940.2. if applicable to CRIT this provision defines conduct that
is designed to protect the tenant from just the kind of actions currently being used by CRIT. It
would certainly appear that the Sheriff should not allow such conduct that is in violation of specific
statutes. This is particularly true since California Penal Code §§484(a0, 518 define as a crime
theft or extortion which clearly CRIT has engaged in. CC §1940.2(a) also prohibits the use of
threats, force or menacing conduct that interferes with the tenants right to quiet enjoyment of the
premises and creates apprehension of harm to a reasonable person.

6. California Penal Code §418 provides that:

“Every person using or procuring, encouraging or assisting anocther to use, any force or
violence in entering upon or detaining any lands or other possessions of another, except in a
manner allowed by law, is guilty of a misdemeanor.”

If CRIT fails fo utilize the unlawful detainer statutes required by California law, and continues to
use force and the threats of force, then it would appear that this is a criminal act that the Sheriff

must stop. |t cannot be said that the Sheriff is maintaining the peace if they stand by and allow a
criminal act to be commitied.



