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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE IASHPEE WAMPANOAG
TRIBAL COUNCIL, INC,,

Pluintiff, )
Case No.: 1:01CV0D111
v JR) :

GALY A. NORTON, et al,
. Defendante.
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EIGHTH DECLARATION OF R. LEE FLEMING

I, R. Lec Fleming, do hercby state as follows:

L Introduction

1. 1 am employed by the Deparment of the Interior (“Department”), which bas
responsibility for matters arising out of Indian relations with the United Statee.

2. Tholdthe position of Directar, Office of Federal Acknowledgment (OFA"), which is
primarily responsible implementing 25 C.F.R. Part §3, and report 1o the Assistant
Secretary - Indian Affairs (“AS-1A") through the Principal Deputy AS-1A.

. _Ackuuwlzdgment Process Update

OFA litaffing

3 On Febmuary 3, 2005, onc of OFA’s three (3) anthropologists relired from Federal sexvice.
This anthropologiet is now a pari-time OFA contractor and the vacancy is being replaced.

4  OnMay 16, 2005, the Departrent hired a historian to fill a vacancy resulting from the

. yetirement of one of OFA’s three (3) historians. ‘

5. OFA stafTnow comprises one (1) director, one (1) secretary, three (3) genealogists, three

(3) historians, and two (2) anthropologists. Presently, OF A has two (2) full teams and
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ono (1) partial team to review and evaluate petitions. OFA has continued 1o contract with
technieians for the entry nf‘data, records manegement, snd Freedom of Information Aet
production. The total number of full-time coutracted staff is six (6) and OFA also has
one (1) part timé—limc contracted Federal Acknowledgment Specialist,

The Department advertised for an anthropologist pasition to bring OFA back up to three
(3) full teams. , o

With respect to hiring an anthropologist, OFA worked with the Department’s pémonnel
office i'n reviewing the job position description and drafling the job vacancy *
announcement. The vacancy announcement was posted in the usual places, such as the
OPM web site, and the vaca'ncy announcement was distributed to national professionel
socicties, nrgl;niza!inns, colleges, and universities, The closing of the announcement is
June 15, 2005. The interviews, selection, and hiring of an anthropologist are expected to
occur between late June and earlj July 2005.

The Dwm also has taken steps to hire three additional professional staff and
establish a fourth team by approximately October 1, 2005,

Currer t Acknowledgment Workload and Projectad Schedules
Ready List

9.

As of February 4, 2005, the following twelve (12) petitioners are on the Ready list in the
order in which they were declared ready:

Juemenc Band of Mission Indians, CA;

Mashpee Wampanoag Tribal Council, Inc., MA;

Brotheriown Indians of Wisconsin, WI;

Juaneno Band of Mission Indians, CA;

Tolowa Nation, CA;

Piro/Manso/Tiwa Indian Tribe of the Pueblo of San Juan de Guadalupe, NM;
Meherrin Tribe, NC; - '
Southern Sierra Miwuk Nation, CA;

Muscoges Nation of Floride, FL;

Georgig Tribe of Eastern Cherokees, Inc., GA;

Shinnecock Indian Nation, NY: and

Amah Band of Ohlone/Coasianoan Indians, CA.

poge
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Exhibit 1 at 3 (Status Summary of Acknowledgment Cases).

Consideration )

As of February 4, 2005, the following seven (7) petitioners are on active consideration
under various regulatory phases: -

a St. Francie/Sokoki Band of Abenakis of Vermont, VT {research team working on
a propozsed finding);

¥
b. Little Shell Tribe of Chippewa Indians of Montana, MT (in comment period);
c. Steilacoom Tribe, WA (in comment lJmﬂocl);
a Biloxi, Chitimacha Confederation of Muskogees, LA (research team working on
amended pmposed finding); : :
3 Point Au Chien Indian Tribe, LA {(rescarch team working on amended proposed
finding); and

f. United Houma Nation, Inc., LA (awaiting final determination after relared
roposed findings in § 10 d and ¢ are completed), and
gnn Lake Band of Onawa and Chippewa Indians, Inc., M {in comment periad).

3
Exhibit 1 at 2 (Statns Summary of Acknowledgment Cases). For a more detailed
description of these petitianers, including general background, membership size, and

pefition size information, see Fleming 7™ Dec), at 11 21 and 22, See also Exhibit 1 a1 2,

. During the next two years, the Departiment anticipates issuing six (6) propoased findings,

nine (9) final determinations, and two (2) reconsidered final determinations. The
projected schedule below should allow the Department 10 start the review and evaluation
for Mashpee's praposed finding in October 2005, issue a proposed finding April 2006,
and igsue a final determination in late Mareh 2007. This pmjﬁmd schedule represenis a
significant change ﬁom the schedule the Departinent originally proposed in its
supplemental declaration (7" Declaration™) filing in February 2005, which called for
placing the Mashpee petifion on active consideration iﬁ August 2006, issuing a praposed
finding in March 2007, and completing a finsl determination in December 2007, See
Fleming 7" Dec). at 4 23. The changes are possible becanse of recent developments on
other petitions that are on active consideration. The projecicd dstes provided in

paragraph 27 of the 7* Declaration have been provided in parenthesis for comparison.

B Declarasion of R, Lee Fleming
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Baszd on the regulatory processing phases under active consideration, & projecied
schedulz for all the petitions on active consideration and the Ready list up to the
Brothertown petitioner is as follows:

Steilacoom Tribe |

Close of comment period August 2006 (August 2003)
Close response period October 2006 (Sepwmbq 2005)
Begin final determination October 2006 {October 2005)
Final determination issued January 2007 {(Yanuary 2606)
Bun Lake Band of Ottawa and Chippewa Indians, [nc. '
Close of comment period May 2005 (Apnil 2005)
Begin response period May 2005 (Ayprit 2005)
Close response period July 2005 (May 2005)
Begin final determination November 2005 Movember 2005)
Final determination issued February 2006 {February 2006)
St. Francis/Sokoki Band of Abenakis of Vermont :
Begin proposed finding February 2005 (February 2005)
Proposed finding issued September 2005 {September 2005)
Begin comment period September 2005 {Scptember 2005)
Closs comment period March 2006 (February 2006)
Begin respanse period March 2006 (February 2006)
Close response period May 2006 (March 2006)
Begin final determination May 2006 (March 2006)

Final determination issved August 2006 (Junc 2006)
Biloxi, Chitimacha Confederation of Muskogees, Inc. '

Begin propased finding February 2005 (February 2005)

8" Declanation of R. Lee Fleoming
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Proposed finding issued

Begin comment pericd

Close comment periad
Begin response period

Close response period

Begin final dstermination
Final determination issued
Point An Chien Indian Tribe

Begin proposed finding
Proposed finding issued

Begin comment period

Close comment period
Begin response period

Close response period

Begin final derermination
Final détmninalinn issed
United Houmna Nation, Ine.
Begin final determination

Final detarmination isswed

Begin response period

Close response period

Begin final determination

Final determination issued

Linle Shell Tribe of Chippewa Indians of Montana
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October 2005 (October 2005)
October 2005 (Octaber 2005)
April 2006 {(March 2006)

" April 2006 (March 2005)
Juoe 2006 {April 2006}
July 2006 (April 2006)
October 2006 (Suly 2006)
February 2005 (February 2005)
October 2003 (October 2005)
October 2005 {Oclober 2005)
April 2006 (March 2006)
April 2006 (March 2006)
June 2006 (April 2006)
July 2006 (April 2006)
October 2006 (July 2006)
luly 2006 {April 2006)
October 2006 (Tuly 2006)
February 2005 (Pebruary 2005)
April 2005 (April 2005)
November 2006 (March 2007)
February 2007 (Tune 2007)

8 Declarmicn of R. Les Fleming
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Juanene Band of Misgion Indiens
Begin proposed ﬁndiﬁg
Proposed finding issued
Begin camment period
Close comment period
Begin response period
Closs respanse period
Begin final detzymination

Final determingtion issued

Mashpee Wampanoag Tribal Couneil, Inc.

Begin proposed finding
Proposed finding issued
Begin comment period
Close comment peried
Bepin response period
Close response period
Begin final determination
Final determination is'sued
Brothertown Indians of Wisconsin
Begin proposed finding
Proposed finding issued
Begin comment pmod
Close comment period
Begin response period
Close response period

Seplember 2005
May 2006

May 2006
November 2006
November 2006
January 2007
January 2007
March 2007

October 2005

April 2006

Agpril 2006
October 2006

October 2006
December 2006
January 2007
March 2007

January 2006
Seprember 2006
September 2006
March 2007
March 2007
May 2007

(July 2006)
(February 2007)
(February 2007)
(July 2007)

(Inly 2007)
(August 2007)
{August 2007
(November 2007)

(August 2006)
{March 2007)
(March 2007)
(August 2007)
(Avgust 2007)
(September 2007)
{September 2007)
(December 2007)

(September 2006)
{Apri] 2007)
(April 2007)
(Septemher 2007)
(September 2007
{Qctober 2007)

8"‘ Declaration of R, Lee Fleming
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Begin final determination May 2007 (October 2007)
Final detcrmination issued August 2007 (January 2008)

Historical Eastem Pequot Tribe (Eastern Pequot Indians of Connecticut petitioner and the
Peucatuck Eastern Pequot Indians of Connecticut petifioner) :

Begin Reconsideration May 12, 2005

Reconsideration Iscued : Scptember 12, 2005
Schaghticoke Tribal Natian

Begin Reconsideration May 12, 2005

Reconsideration Issued September 12, 20058
The projected schedule for the petitioners on active consideration, petitioners 11 8- j, is
based on the regulatory and Deparimentat standards and practices that a three member
OFA research team applies 1o cvaluale a petition and determine if it has met the seven
mandatory criteria required to establish 1ribal status pursuant to the aclmowled}ment.
reguiations, Additionally, this projected schedule assumes the petitioners and interested
third parties do not .seek extensions of ime or other logistical problems do not arise

requiring additional time 1o process and render a well-reasoned, defensible decision.

Post Review Process

12

The following five (5) petitioners are in the post final determination review process undey
25 CF.R. §§ 83.10()(4) & 83,1 as the result of requests to the Interior Board of Tndian
Appeals (“IBIA") for reconsideration and technicelly are considered still to be on active

consideration:

a Hiswrical Eastem Pequot Tribe, comprising two petitioners — the Eastern Peguot
Indians of Connecticut petitioner and the Paucatuck Eastern Pequot Indians of

Connecticul patitioners;
b. Schaphticoke Tribal Nation, CT;
c. Nipmuck Nation, MA; and .
d Webster/Dudley Band of Nipmuc Indians, MA,

€2 Declaration of R Lee Fleming
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On May 12, 2005, IBIA issued a decision vacating and remanding to the AS-IA for
further work and recomsideration of the June 2002 fina) determination finding that the
Eastem Pequot and Paucatuck Eastern Peguot acknowledgment petitioners were parts of a
single Historical Bast;:m Pequot Tribe and entitled 10 be acknowledged as an Indian tribe.
IBIA found that the final determination improperly relied on the continuous relationship
berween the Sfate and the tribe to provide additional evideace of “community’” (criterion
b) and “politica! influence or authority" (criterion c), when the other evidence was not
sufficient during cenain periods to establish existence of these criterie. IBIA's decision
also referred half a dozen other issues to the AS-IA raised by the requests for
reconsideration but cutside f1s jurisdiction, Ptlrsbant 10 25 CF.R. § 83.11 (£)(1), the AS-
1A bas 120 days, or until September 12, 2005, in which to issue a reconsidered final
determination. The OFA will conduct the analysis for both reconsidered ﬁeﬁh‘ons and
provide recommendations 1o the AS-1A. 'Exl-nibit 2 (IB1A Order Vacating and Remanding
Final Determination).

On May 12, 2005, IBIA issued a second decision also vacating and remanding to the AS.
JA for further work and reconsideration of the Janusry 2004 firal determination finding
that the Schaghticoke Tribal Nation was entitled 1o be acknowledged as an Indian tribe.
IBIA vacated the determination for the same reason that it vacated the Historic Eastem
Pequot determination, i.e,, the State’s “implicit” recegnition of the group as a ﬂisﬁnm
political body is not reliable ar probative evidence for demonstrating the actual existence
of commuwity or palitical influence or authority within that group. IBIA’s decision also
referred several other issues 1o the AS-IA raised by the requests for reconsideration bt
outside its jurdsdiction. Pursuant to 25 C.F.R. § B3.11 (g)()), the AS-IA has 120 days, or
unti! Seprember 12, 2005, in which to issuc a reconsidered fina] dewermination.  The OFA

will conduct the analysis for this reconsideration and provide a recommendation to the

g* Dechmlon of R, Lee Fleming
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AS-1A on the maiter, Exhibit 3 (IBJA Order Vacating and Remanding Final - -

" Delermination),

Comp. evion of the Acknowledgment Process and Lirigation

15,

16.

17,

18,

The Golden Hill Paugussen ("GHP™) petitioner yecemly completed the post review
pracess and has indicated that it may file suit to challenge its negative final determination,
On October 18, 2004, IBIA issued an order dismissing GHP’s request for reconsideration
of its final determination for Jack of jurisdiction but also referred the request (o the
Seegetary of the Iutn-i;:r (“Secretary™) 1o review whether, based on the eleven allegations
raised by GHP, the ﬂclennination should be reconsidered by the AS-IA. In February
2003, the Secretary issued a decision declining 1o refer any of these allegations to the AS-
1A for reconsideration. The decision not 10 acknowledpe GHP is final and effective for
the Department.
The Department issued a hegati ve final determination for the Muwekma Ohlone Tribe
("Muwkema") petitioner Depariment on Scptember 17, 2002. The Muwekma petitioner
filed a suit challenging its final detennination and alleging, among other 1hing§, that the
Deparrment had illcgally withdrawn its carlier recognition of the proup as an Indian tribe.
Presently, the parties 1o this case are engaged in discovery. The OFA has provided
assistance to the Office of the Solicitor and the Department of Justice in this litigation and
will Jikely continue to do so in the immediate future.
The Juanene Band of Mission Indians petitioner informed the Department that it does not
smppart skipping other petitioners, such as the Mashpee, ahead of its position on the
Ready list. Exhibit 4 at question 4 (Juaneno Band letter), ’
The number of petitioners on active consideration and on recansideration, the éstablished
multi-phased schedules necessery fo process and evaluate these petitions, the régulatory ‘
priority of the Juaneno Bend of Missian Indjans petitioner ahead of the Mashpee

§" Declaratien of R, ].u.Fleming
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petitioner om the Ready list, and other administrative management pricrities, préclude
consideration of the Mashpee petition until Octaber 1, 2005, under the present regulalory
and Depanmental standards and practices that a threc member OF A research team applics
to evaluate a petition and datermme if it has met the seven mandatory criteria required to

establish tribal status pursuant to the Federal acknowledgment regulations.

I declaye under penalty of perjury (hat the foregaing is true and correct to the best of my
knowledge. Signed this 2* day of June, 2005.

K. Vece Fieming
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