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April 11,2008

Honorable Llayd E. Levine
Room 5136, State Capitol

ONLINE POKER: STATE AUTHORIZATION - #0808054

Dear Mr. Levine:

You have asked us to address four questions, separately stared and considered below,
regarding the possible authorization by the Legislarure of a form of online poker char would
have the following characteristics; (1) games would be played online accovding ro the rules
currently aushorized for games played ar card clubs in California; (2) play would he available
only ro persans 21 years of age or older ocared wichin the geographis boundaries of California;
(3) appropriate data security standards would be required to prevenr access by unaurhorized
persans; (4) an operator of 4n [ncerner Web site affering online poker would be required ro
hold a license issued by the state, and would be subjecr o state regularion as prescribed by
staruee; (5) player parricipation wauld require the payment of 2 flac fees and (6) payment for
fees and wagers could be made by credit card, electronic funds rransfer, or ocher electronic or
nonelectranic means of payment invalving federally regulated Anancial instirucions.

I. Quesrion No, 1

You have asked whether, under applicable federal and stare law, the Legislarure may
anthorize the operation of Internet Web sites offering online paker, as described above.

(a) Federal law

The federal Unlawful Interner Gambling Enforcement Act of 2006 (P.L. 109-347,
Sec, 807 and following., 31 U.S.C. Sec, 5361 and following; hereafter the UIGEA) prohibits “a
person engaged in the husiness of berring ar wagering” fram knowingly accepring specified
merhads of paymenr, Including crecit, electronic fund transfers, and checks, “in cannecrion
with the participarion of anather person in unlawful Interner gambling’ (31 U,S.C. Ser, 5363).
Under the UIGEA, "uplawful Inperner gambling” means "ta place, receive, or otherwise
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knowingly transmit a bet or wager by any means which involves the use, ar least in parr, of the
Inerner where such ber or wager is unfawful under any applicable Federal or Srate law in the
Srate or Tribal lands in which the ber or wager is initlated, received, or arherwise made” (31
U.S.C. Sec, 5362(10)(A)). The UIGBA stares that none of its provisions “shall be construed as
altering, limiting, or extending any Federal or Stare law or Tribal-State compact prohibiting,
permiscing, or regplating gambling” (31 U.S.C. Sec. 5361(b)). Thus, although it prahibits
accepeing certain fypes of payments in connection with ynlawfal Interner gambling, the
UIGEA does not purport to affect wherher a pacticular gambling aetivity is lawful or unlawful
under Federal ar scaze law.

The UIGEA exempts certain transactions from the prohibirian described above,
including intrascace and incracribal transactions (31 U.S.C. Secs. 5362(10)(B) and
5362(10)(C)). The exemprion for intrastare transactions applies 1o “placing, recejving, or
otherwise pransmissing a ber or wager” when the ber or wager is iniciated and received
exclysively within 2 single staze and i expressly authorized by, and placed in accordance with
the laws of, the stare (31 U.S,C. Sec. 5362(10)(B)(i) and (i), The state jaw must include age
and location verification requirements, and appropriate dara secority standards to prevent
access by unauthorized persons (31 U.S.C. Secs. 5362(20)(B)(ii)(T) and 5362(10)(B)(ii)(11)).
In addition, the ber or wager must not violate the Intersrate Horseracing Act of 1978 (15
U.S.C. Sec. 300] and follawing), the Professional and Amateur Sports Protection Act (28
US.C. Sec.370] and following). che Gambling Devices Transporracion Act (15 US.C.
Sec. 117) and following), or the Indian Gaming Regulatory Act (25 U.S.C. Sec, 2701 and
following; 31 U.S.C. Sec. 5362(10)(B)(iii)).

4 As discussed above, the form of online poler addressed in this opinion would involve
wagers jnitiaced and received exclusively within California, would require geographical and age
verificarion, and would employ appropriate dars security srandards ro prevent unauthorized
access. These requirements, in our view, wonld satisfy those elements of the inerastare gaming
exemption contained in the UIGEA.

Wich respecr va the four federal acts listed in the UIGEA, we believe thar it cannor
reasonably be argued that the condnct of online poker as described above would vielare the
Inserstae Horseracing Act of 1978, the Professional and Amateur Sports Protecrion Act, ot
the Gambling Devices Transporration Act. However, it may be argued thae, if an Interner
Web site offering online Poker was operated by a federally recognized Indian tribe and the
server or acher haydware supporting the Web site was located on Indian lands, state regulation
of that Web site would violate the Indian Gaming Regulatery Act (hereafter IGRA).

JGRA allows Indian tribes recognized by the federal government to conduct gaming
“on Indian lands” under certain circumstances (see 25 U.S.C. Sex. 2710). For example, an
{ndian tribe may conduce class I gaming an Indian lands within the exclusive jurisdicion of the
tribe withaut being subject va JGRA (25 U.S.C, Sec. 2710(a)(1)). Class ] gaming is defined as
social games solely for prizes of minimal value or traditional forms of Indian games engaged in
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by individuals as parc of, or in conneccion with, tribal ceremonies or celebrations (25 U.S.C.
Sec. 2703(6)). Orher forms of gaming, such as class [1 and 11T gaming, are more extensively
regulated by JGRA (see 25 U.S,C, Sec. 2710)." Class ]I gaming generally consists of the game
of chance commonly known as hingo and bingo-like games, and card games that are nor
explicitly prohibited by the laws of the state and are played ar any location in the state (25
U.5.C. Sec. 2703(7))," Class 11 gaming is defined as “all forms of gaming thar are nor class |
gaming or class I gaming” (25 U.S.C. Sec. 2703(8)), JGRA is "intended ro preempt the field in
the governance of gaming activities onIndian lands” (1988 U.S. Cade Cong, & Admin. News,
at p. 3076). .

As noted above, JGRA applies anly to gaming that is conduced “on Indian lands”
(see 25 U.5,C. Secs. 2710(b)(1) and 2710{d)(1)). IGRA does not govern gaming thar rakes
place outside of a tribe’s Indian lands, Thus, a question exists a3 £a whether an anline poker
Wel site that was gperated by a federally recagnized rribe and was supported by a server ar
other hardware located on the tribe’s Indian lands, but was available ourside the boundaries of
those Indian lands, would be a gaming activity conducted “on Indian Jands" far the purposes of
JGRA.

No courts have conscrued.che reference in IGRA to gaming "on Indian lands” in this
contexs. In ATET Corp, v. Coeur d'Alene Tribe (9ch Cir. 2002) 295 F.34 899, the courr upheld
the validiry upder IGRA of a tribe’s operation of 3 National Indian Lottcry in which peraons
from aurside the houndaries of the tribe’s reservasion could call and purchase tickers, bur the
tickers themselves remained on the reservarion. However, the court held thar the issue of
wherher the gaming activiries were conducted on the tribe's Indian lands was nor properly
before the conrr (Id., at p. 910, fn, 12). The aythor of the dissenting opinion would have
regehed the merits of chat question and held thar the gaming acrivity took place ouside the
boundaries of those Indian lands (Id., dissenting opinion, at p. 916).

It is a rule of staputory congruction that words should be construed in accordance
with "cheir ordinary, contemporary, common meaning” (United States v. Akintobi (9th Cir. 1998)
159 F.Ad 401, 403). The term ‘Indian lands” is used in JGRA with reference 1o specific
. geographical sites (see 25 U.5.C. Sec, 2703(4)). In owr view, therefare, the ordinary meaning of

" IGRA requires tribes seeking to conduer class 111 gaming activities on their lands
within a srate to enter info negotiations with thar state for the putpose of COming o an agreement,
in the form of a tribal-state gaming compact, concerning the conduct and regulation of thase
activiries, and requires the state ro negotface in good faith in enfering into a compact (25 U.S.C.
Sec. 2710(d)(3)(A)), Section 19 of Article IV of che California Canatirution specifically authorizes
the Governor "ro negoriate and canclude compacts, subject to rasification by the Legislarure” for the
canduet by federally recognized Indian rribes of various gambling activities on Indjan lands thar
would be classified as class 11T gaming activities (subd. (f), Sec. 19, Are. [V, Cal. Const,),

* Based an the description of online poker pravided to us, it appears thar anline paker, if
condpcted an Indian lands, would be appropriately characuerized aa a class ]I game under IGRA,
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activicy "on Indian lands” js acsivity that takes place, either wholly or in significant part, wirhin
the bounds of those geographic sires. Because a person playing online poker could do so
without ever entering a tribe's Indian lands, a significant portion of the gambling activity,
especially the initiasion of wagers and the collection of winnings, would occur entside of those
lands, We believe thar IGRA’s application to gambling acrivity shat occurs “on Indian lands”
does not embrace gambling acrivities in which wagers can be initiaceel and winnings collecred
ourside the boundaries of the tribe’s Indian Jands. Thus, we also believe that state regulacion of
an online poker Web sive that was operated by a federally recognized tribe and was available for
play outsicle of ics Indian lands would nor violate IGRA, even if the Web site was supported by
2 server or other hardware located on rhose Indian Jands.

Consequently, it is our view thar the operatian of enline poker as described above
wanld not violare ang of the four federal acts referved 1o in the UIGEA. As a result, it is also
opr view thar wagers made in connection with anline poker conducted as described above
wauld fall within the exemption contained in the UIGEA for intrastate rransacrions, thereby
allowing payments ro be made lawfully by credit card, elecpronic fands transfer, and che other
means of paymens addressed by the UIGEA.

Because the UIGEA, as noged apove, does nat purport (o alter other federal laws, it
is necessary to copsider whether any other federal laws prohibit or limit the cenduc of online
paker. Jn apr view, the only federal law char mighr reasanably be interpreted to apply to online
poker i3 the federal Wire Act (18 U.S,C. Sec. 1084; hereafter the Wire Act). The Wire Act
prohibirs a person “engaged in the husiness of betring or wagering” from knowingly using “a
wire communication facjlicy for the trangmission in ingerstace or foreign commerce of bets or
wagers or informarion assisting in the placing of bets ar wagers on any sporting event or
contest, or for the cransmission of a wire communication which enritles the recipient to receive
money or eredit as a result of begs ar wagers, ar for informarion assisting in the placing of beis
or wagers” (18 U.S.C. Sec, 1084(a)), Thus, subdivision (a) of the Wire Act contains three
peohibirory clauses; the firsr expressly applies ro wagers, or information assisting in the placing
of wagers, On sparring events; the second applies to the receipr of money or credir in connection
with wagers; and the third applies 1o informarian assisting in placing wagers. Subdivision (b) of
the Wire Act consains an exception for the transmission of certain informarion relating ro
wagering on sparting events if the cransmission originaces in a state where the wagering is legal
and is received in a stare where it is also legal (18 U.S.C. Sec. 1084(1)).

It may be argued thar, because the prohibirions consained in the gecond and third
clauses of subdivisian (a) of the Wire Acr, quated ahove, are not expressly limited to sporting
events or contests, those prohibitins apply to all wagers transmitted in interstate commerce by
means of 3 wire cammunication facility.

Case law on the applicabiliy of the Wire Act ro forms of gambling other than
gamhling on sporting event is conflicring. In In re M asterCard International, Inc. Internet Gambling
Litig. (ED. La, 2003) 132 F.Supp. 468, 480 (hereafrer MasterCard), a federal discrict courr
found the act inapplicable to gembling that was not related to gporting events, The caurt
cancluded that, based upon 2 reading of the Wire Act as 2 whole, along with applicable
legislacive history, the reference to a "sporting event or contest” in the first clavse of
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subdivision (a) of chat act also applied to the second and third clanses. On appeal, the appellace
court adopted the districr coure's analysis of the act (Tn re MasterCard International, Inc, Internet
Gambling Lirig. (5¢th Cir, 2002) 313 F.3d 257, 662-263). However, in Peaple v. World Interagtive
Gaming Corp. (N.Y: Sup. Cr. 1999) 714 N.Y.S. 844, 851, a New York state trial court found the
Wire Act applicable ro Internet gambling on casino games. A similar result was reached by a
federal disrict court in U.S, v. Lombardo (D. Urah 2007) 2007 U.8, Disr. LEX1S 91696, 12.23.

In our view, the conrt’s ruling in MasterCard that subdivision (a) of the Wire Act
does nor apply te wagers unrelgred to sparting events s peranasive, [t is a rule of srarucory
canseruceion that "a statute is 1 be read as a whole . .., since the meaning of starurory
language, plain or noc, depends on conyext” (King v, St. Vincent's Hosp, (1991) 502 U.S. 215,
221). Subdivision (b) of the Wire Act provides an exceprion that is expressly applicable only o
wagering on sporting events. We ase aware of no reason why, if the second and third clauses of
snbdivision (a) applied to wagering unrelated to sporting events, Congress would have applied
that exceprion only to wagering on sporting events, pasticularly in ligh of che fact that, under
such 2 constructian, subdivision (a) of the act would trear wagering on sporting events as more
serious than ather types of wagering by virtue of being subject 1o all chree prohibirory clauses.
Thus, construing the stacute as 3 whole, we conclude that subdivision (a) of the federal Wire
Act does not prahibit the rransmission of wagers that are not relaced to sporring events,

In addigion, although the UIGEA does not purpart to alter any other federal laws,
we believe that it indicates Congress' intent with respecr to rhe incerpreration of ather federal
acts relaring to gambling, including the Wire Act, If Congress believed that che Wire Act
peohibired all forms of gambling information trangmirted over wire communications, and that
it applied 1o wagers initiated and received within a single stare where the gambling activiry was
legal, the intrastare exemprion set forth in the UIGRA wauld have no purpose ar effect. It is a
principle of statutory construction that Congress should nor be suppased o have enacted an
unnecessary statute (Reople of Gembell v, Hodel (9th Cir. 1985) 774 F.2d 1414, 1420). Mareover,
the Wire Act is nor listed ip the UIGEA among the faur federal acts thar may net be
conpravened in order for the intrastate exemption to apply (31 U.5.C. Sec. 5362(10)(B)(iii)).
In our view, chese facts indicare thay, when the UIGEA was enacted, Congress viewed. the

} Interpretacions of the Congressional intent hehind the Wire Act have also been
conflicting. Ope purpose of the act that has heen cited by courts is to “assist the various Stares,
rervitories, and possessions . . . in the enforcemenc of their faws perraining to gambling,
haokmaking, and like offenses and to aid in-the suppression of organized gambling activiries ... ."
" (Mariin v. United Stages (5th Cir. 1968) 389 R.2d 895, 898 fn. 8, guoting lerrer from Attorney
General Robert F. Kennedy to Spealcer of the Honse of Representatives, April 6, 1961). However,
some courts have Found chat the act is also pare of an independent federal anti-gambling palicy
(Ibid.; see also United Stares v. Corrar (N.D, Ga. 2007) 512 F.Supp.2d 1280, 1289).




e e e e

Honorable Lloyd B, Levine — Request #08080549 — Page 6

Wire, cht as jnapplicable to the rypes of wagers encompassed by ts exemprion for incrastate
wagers.

For the reasons cired abave, we believe that the federal Wire Acc would not prohibis
the operatian of Interner Web sices.offering online poker in accordance with the requirements
descrihcd above. Fyrcher, in our view, no other :federal law can reasonab]y be constened to
prohibis the condnet of online poker in accordance with chase requirements.

(b) State law

‘ The California Constitutian provides that the Legislarure "has no power 1o
authorize, and shall prohibit, casinos of the type currently operating in Nevada and New
Jersey” (subd. (e), Sec. 19, Arv. 1V, Cal. Canst.: hereafter the casino prohibition).

Under the decision of the California Supreme Court in Hotel Emplayees & Restaurant
Employees Internat. Union v. Davis (1999), 21 Cal.4ch 585 (hereafter Hotel Employees), the casine
prohibition applies t “one or more buildings, reoms, ot faciliies, whether separate or
connected, that offer gambling agtivisies including thase starucorily prohibited in California,
especially banked rable games and slor machines” (Id., at p. 605). That case also held thar the
casino prohibition “was designed . . . to elevate starutory prohibitions on & ser of gambling
activities to 2 constitytional Jevel” (ld. at pp. 605-606). Thus, under the court's decision,
gambling activities that were staentorily prohibited when the casino prohibition was enacred are
among she activities covered by the casino prohibition, thereby precluding the Legislature from
authorizing those activivies by sratute.

The casino prohibition was enacred by Proposirion 37 ar the November 6, 1984,
general elecrion. In 1984, California card clubs were not autharized 1o offer lorteries, banking or
percentage care gamcs,5 slot machines, or certain -card games proscribed by name, such as

Itjs evident thas Congress was aware of the confliceing incerprerasions of the Wire Act
when it enacted the UIGBA, The UIGEA refers to the 1999 report of the National Gambling
Impact Study Commission, which “recommended the passage of legislation to prohibir wire
mansfers to Ingernes gambling sites or the banks which represent such sites” (31 US.C.
Sec. 5361(a)(2). That stdy noted the ambiguity inherent in the Wire Acr in connection with jes
cecammendacion thar new federal legislation be enacted (see Narional Gambling Impact Study
Commission Final Report, available at hztp://govinfo.library.unt,ec]u/ngisc/rcporcs/ﬁnrpt.htm].
pp. 56 - 5-7), :
*A "hanked" game is one in which the house has 2 stake ip the outcome of the game
(Flyst v. California Gambling Control Com. (2002) 104 Cal.App-4ch 1125, 1130, fn. 5; herealrer Flynr).
It is # game conducted by ane or more persons fram a fund againag which everyone has the right to
bet, wich the bank respensible for payment of all of the funds. '

A “percenyage’ game is 2 game in which the house collests a given share of the amount

wagered (Flynt. supra, at p. 1130, fn. 6),
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swenty-ane (see Houel Emplayees, at p. 605). Online poker wonld be played in accordance with
the rules currently autharized for games played in card clubs, which are substancially the same
as the rules in effecein 1984, -

Thus, the primary difference berween online paker and the forms of poker
aurhorized for play in 1984 is the facr thar online paker would be played an compuser terminals
aver the Ingernet, 1t may be argned that chis difference makes online poker sufficiently similar
to 3 slor machine to fall within the cagino prohibirion. However, although online poker would
involve the use of a mechanical device and an elecrronic moeniter, thar similarity does not affect
the rules applicable o the rwo activities. We'find nothing in the casino prohibirion, ar the
court’s construcrion of that prohibirion in Hatel Emplpyees, indicaring that the medium used to
play a gambling game is relevant to 2 decerminaion of whether the game falls within the scope
of the casino prohibition. Rarher, it is our view thar the rples by which gambling games are
played determine whecher the acrivities fall within that scope.

Maoreover, slor machines are house-banked games in which the player comperes
against the machine (see Trinkle v. California State Lottery (2003) 105 Cal. App.4th 1401, 1412).
As discussed above, online paker would not be conducted as a banked game,

Because online poker wauld be played in accordance with the same rules char applied
to the forms of poker avallable in card rooms in 1984, ir Is our view shat rhe Legislature's
sushorizarion of online poker on that basis would nor violate the casine prohibition.

No ather provision of stat.e.law’ can reasonably be construed to prohibic the
Legislacure from authorizing online paker conducted in accordance with the requirements
described above. Thus, we eanclude thar no provision of stare law prohibics the Legislaryre
from aychorizing online poker conducted on that basis.

Accordingly, it is our opinjon’ thar, under applicable federal and state law, the
Legislature may authorize the operation of Incerner Web sites offering online poker in
accordance with the requirements described above,

J1. Question No. 2

You have also asked us to address whether, if the Legislarure authorized online
polker, that aurhorization would violare the exclusivicy provisions contained in Section 3.2 of
the amendments to the tribal-state gaming compacts that were executed by the Gavernor and
five Indian tribes in 2006.

In 2006, amendments ta five rribal-state gaming compacts (hereafter collectively the
2006 Compacr Amendments) were execured by the Governor and the following five tribes: the
Agua Caliente Band of Cahuills Indians (hereafter the Agua Caliente Band); the San Manuel
Band of Mission Indians (hereafrer the San Manuel Band); the Morongo Band of Mission
Indians (hereafer the Morongo Band); the Pechanga Band of Luiseno Indians (hereafrer the
Pechanga Band); and the Sycuan Band of the Kumeyaay Nation (hereafter the Sycuan Band).
The Legislature vatified those amendments in 2007 (sec Sees, 12012.46, 12012.47, 12012 48,
12012,49, and 1201251, Gov. C.),




Honarable Lloyd E. Leving — Request 0808054 — Page 8

Qection 3.2 of each 2006 Compact Amendment grants certain rights to the signatory

rribe if the state authorizes any pecsan or entity to engage in specified gambling acrivities within
the tribe's core geographic marker, as defined in each amendment. The gaming activities
covered by the 2006 Compact Amendments executed by the San Manuel, Morongo, and
Pechanga Bands are (1) slor machines and (2) banking or percenrage card games offered a1 2
Faciliry with 25 or more tables. The 2006 Compact Amendment executed by the Sycuan Band
alsa covers slor machines but does not cover banking and percentage card games. Section 3.2 of
the 2006 Compacs Amendment -execured by the Agua Caliente Band covers any "gaming
activity,” which is defined in the tribe’s original compact ¢ the class Il paming acriviries
auchorized under the compac (see Sec, 2.4, 1999 Model Tribal-Scare Gaming Compact).
Thus, that provision would apply to slot machines, banking and percentage card games, and
loscery games. A violation by the srate of Sectian 3.2 of any of the 2006 Compacs Amendments
allows the fribe ta eicher terminare the compact o continue fo conduce its gamhling activities
under the rerms of the campact and cease making certain payments ta the scate’
. As discussed in our analysis of state law under Question Na. 1, it is our view that
online poker, as described above, would nos consticute a slat machine. In addition, because
opline poker would be conducted on the same basis as the farms of poker autharized for play ar
card clubs, which de nor conscituce lotreries, banking card games, or percentage card games (see
Hotel Emplayees, supra, ar p- 605), it is also our view cthat online poker would not constitute 2
larrery or a banking or percentage. card game. Thus,we believe that it wauld not fall within the
gaming activities thar are covered by Section 3.2 of any 2006 Compact Amendmen.

Accordingly, it is our opinion that, if the Legislarure authorized online paker in
accardance with the requirements described above, thar aurhorization would not vialate the
exclusivity pravisions contained in Secrion 3,2 of the amendments 1o the tribal-state gaming
compacts phat were executed b}' the Governor and five Indian tribes in 2006.

111, Question No. 3

You have also agked us to discuss the effect thar the Legislature's authorization of
online poker wauld have on the qutharity of a federally recognized Indian tribe within
California to offer anline poker to persons located anpside rhe boundaries of its Indian lands.

As noted above, JGRA authorizes federally recognized Indian tribes ta offer certain
types of gaming only "on Indian lands” (see 25 U.5,C. Secs. 2710(b)(1) and 2710(d)(1)). Thus,
as discussed in our response to Question No. ], iris our view that JIGRA would not govein the

® Those payments include fixed payments made to che stare by each tibe, in varying
amounts (see Sec, 4.3.1(b)(i), 2006 Compact Amendments), payments based on a percentage af pet

win, as defined, from gaming devices over 3 specified bageline (see Sec. 4.3.1(b)(if), 2006 Compacy

Amendmenss), and payments made fo the Indian Gaming Revenue Sharing Trust Fund for the
benefit of noncampacs rribes (Sec. 4.3.2.2, 2006 Compact Amendments).
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aperaion by an Indian tribe of an Inteener Web site offering online poker to persans outside
rhe boundaries of the tribe's Indian lands. Instead, a tribe’s operation of such a2 Web site would
be gaverned by generally applicable federal and state law,

With respect to federal law, the prohibirions contained in the UIGEA regarding the
acceprance of cereain methods of pagment would apply to rribal as well as nontribal aperators of
online poker Web sites. Thus, wagers made on such a Web site would be authorized under the
UIGEA only if the Web site met the requirements applicable o the intrascate exemption
coneained in that act (see 31 U.8.C. Sec, 5362{10)(B)), as discussed above, Among the
provisions applicable to wagers ander that intrastate exemption is the requirement that those
wagers be made in accordance with the laws of the stare (3] U.S.C. Sec. 5362(10)(B)(ii)).

With respect ta state law, the United Stares Supreme Court has held tha, “[a]bsent
express federal law co the contrary, Indians going beyond reservation boundaries have generally
been held subject to nondiscriminatary state law otherwise applicable ta all citizens of the

Srace” (Mesealers Apache Tribe v, Jones (1973) 411 U.S, 145, 148-149). Thus, a cribe’s auchoricy:

ro operate an Interner Web site offering online paker to’persons lacaced outside the boundaries
of ics Indian lands would be subject to the state's licensing and regularory laws regarding those
Web sires.

Nanetheless, although the United Stares Supreme Caunrt has beld thar the state may
generally regulate the off-reservation acrivities of Indian tribes, it has also held that “[r]here is a
difference hetween che righy to demand compliance with state laws-and the means available ro
enfarce them" (Kiowa Tribe v. Manufacturing Techs. {1998) 523 U8, 751, 755 hereafrer Kiowa).
Under the doctrine of tribal sovereign immunity, an Indian pribe may not be sued in court
pnless Congress has aurharized the suit ar the tribe has waived its immuniry (Id., ar p. 754). In
Kiowa, the Supreme Conrt held thar the docrrine of rribal sovereign immunity extends ta
commercial activivies conducted away from che rvibe’s reservatian, despite the fact that it found
"reasans o doubt the wisdom of perperuating the doctrine” of tribal sovereign immunity in this
conrexe (1d., at p. 760; sec also Redding Rencheria v. Superior Court (2001) B8 Cal.App.4th 384,
386), |

Same conrts have found the docrrine of tribal sovereign immuniry inapplicable under
the specific factual sitwatiens presented. In Agud Caliente Band of Cabuilla Indians v, Superior
Courl (2006) 40 Cal.4th 239, for instance, cthe California Supreme Court held thar the docrrine
did not prevent a eribe from being sued in state conrt for violations of the Palitical Reform Act
af 1974 (Title 9 (commencing with Sec. 81000), Gov, C.). The court nated the criticism of the
doctrine in Kéowa as evidence of "evolving United Srates Supreme Court precedent” on this
issue, and held that its holding was “narrow and carefully ci reumscribed” to apply enly o suirs
far violations of state fair political practice laws (Id., ac p. 261). The Court of Appeals for the

" The intracripal exemption congained in the UIGEA wpuld not apply becanse the Web
sire would be avaflable o persons auside the boundaries of the pribe’s, or anather tribe's, Indian
lands (see 31 U,S.C. Sec, 5362(10)(C)).
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Rifth Circuir has also cited Kiowa's criticism of the doctrine of tribal sovereign immunity in
holding that the doctrine applies only to suits for damages and nat for injuncrive or declaratory
celief (TTEA v, Ysleta Del Sur Puebla (5th Cir. 1999) 181 F.3d 676, 680-681; see also Comstock Oil
& Gas. Inc. v Ala. & Coushatia Tndian Tribes (5¢h Cir. 2001) 261 F.3d 567).

We are npt aware of any case in which a court has addvessed the applicability of the
doctrine of pribal sovereign immunity when 2 tribe has applied for and obrained a license from
the state to engage in an off-reservation commercial enterprise, It may be argued that, even if
the doctrine applies in such a case, a tribe's application for a license constiTutes 2 waiver of its
sovereign immunicy. Hlowever, a waiver of sovereign immunity must be exptess, not implied
(Santa Clarg Pughlo v. Martinez (1978) 436 U.S. 49, 59), Thus, whether such a waiver has
occurred may depend upan the language con rained in che license application or other document
execred by fribal representarives. _

Accordingly, it is our opinion fhar, if the Legislamre auchorized online poker as
described ahave, a federally recognized Indian iribe wichin California would be authorized to
offer online paker to persons outside the boundaries of is Indian lands if ic camplied with the
applicable licensing and regulatory faws enacted by the scate. Flowever, the stage may not be
able o bring suit against such a tribe in conrt a enforce irs licensing and regulatory laws

withaur an express waiver of sovereign immunity from the eribe,

TV. Question Na. 4

The final question you have asked us to address {s whether the authority of a
federally recognized Indian tvibe to offer anline poler ta persons ourside the boundaries of its
Indian lapds would depend upan whether the server and orher hardware used to support the
anline acrivity were located on the tribe's Indian lands,

As discussed in the response to Question Na, 3, we believe that a tribe offering
online poker ro persons ourside the boundaies of a tribe’s Indian lands would not be governed
by 1GRA because the wagers would not be iniviared “on Indian lands” (see 25 U.S.C,
Secs, 2710(b)(1) and 2710(d)(1)). As 2 result, such a tribe waould be subject to state laws
governing the licensing and regulation of online poker, Becanse a tribe’s autharity o offer
onfine poker would be subject to state law rather than 1 IGRA, tha authority would nos be
subject 10 JGRA's requirement thar the gaming acrivity accur on Indian lands. Thus, the
location of the server ar ather hardware supporting che anline activity would be immarerial to a
determination of whether the tribe may offer online poker to persons optside the boundaries of
its Indign Jands, ‘ '
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Accordingly, it is our opinion that the autharity of a federally recognized Indian tribe
to offer online poker co persans onside the boundaries of its Indian lands would nor depend
upon whecher the server and other hardware used ra support the online acrivity were locaced
on the tribe’s Indian lands.

|
Very truly yours, : \

Diane F. Boyer-Vine
Legislative Counsel
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