10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Caseb08-cv-02502-JW Document2?  FiledO1/18M0

IGNACIA S. MORENO

Assistant Attorney General

Environment & Natural Resources Division
United States Department of Justice

DAVID B. GLAZER (D.C. 400966)
Natural Resources Section

Environment & Natural Resources Division
United States Department of Justice

301 Howard Street, Suite 1050

San Francisco, California 94105

TEL: (415) 744-6491

FAX: (415) 744-6476

e-mail: david.glazer@usdoj.gov

Attorneys for Federal Defendant

UNITED STATES DISTRICT COURT

Pagel of 17

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

MISHEWAL WAPPO TRIBE OF ALEXANDER | No. 5:09-cv-02502-JW
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Defendant Kenneth Salazar, by and through his undersigned counsel, hereby asserts defenses to
the Complaint dated June 2, 2009, of Mishewal Wappo Tribe of Alexander Valley (“Plaintiff) and an-
swers each numbered paragraph as follows. Except as expressly admitted,a 11 allegations are denied.

1. Paragraph 1 of the Complaint sets forth the nature of Plaintiff’s action and requires no re-
sponse; to the extent that a further response is necessary, Defendant denies that Plaintiff is entitled to
any relief in this action.

JURISDICTION AND VENUE

2. The allegations contained in this paragraph set forth the nature of Plaintiff’s action and
constitute a legal conclusion to which no response is required.

3. The allegations contained in this paragraph set forth the nature of Plaintiff’s action and
constitute a legal conclusion to which no response is required. To the extent a response is required, De-
fendant denies that Plaintiff is entitled to any relief in this action under 28 U.S.C § 1361 or otherwise.

4. The allegations contained in this paragraph constitute a legal conclusion to which no re-
sponse is required. To the extent a response is required, Defendant denies that the Secretary of the Inte-
rior resides in this judicial district and further denies the factual basis for any acts or omissions pled in

support of venue in this district.

PARTIES
5. The Defendant is without knowledge or information as to the truth or falsity of the allega-
tions contained in this paragraph.
6. Admit.
STATEMENT OF FACTS

Establishment of the Mishewal Wappo Tribe of Alexander Valley
7. Admit. ‘
8. The Defendant admits that BIA acquired two tracts of land equaling 54 acres in Sonoma
County, California for the benefit of Indians of Alexander Valley Rancheria, but otherwise denies the

allegations of this paragraph.

Mishewal Wappo Tribe of Alexander Valley v. Ken Salazar, No. 5:09-cv-02502-JW
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9. Defendant admits that the United States held those tracts of land in trust for the benefit of
Indians of Alexander Valley Rancheria, but otherwise denies the allegations of this paragraph.

10.  Defendant admits that Alexander Valley Rancheria never adopted a formal constitution
and that the members of Alexander Valley Rancheria voted in 1935 not to be excluded from the applica-
tion of the Indian reorganization Act of 1934, but otherwise denies the allegations of this paragraph.

The California Rancheria Act

11.  The allegations contained in this paragraph constitute Plaintiff’s characterization of the
California Rancheria Act. Defendant avers the Act speaks for itself and is the best evidence of its con-
tents. To the extent a response is required, Defendant denies any allegation not consistent with the doc-
ument cited.

12.  The allegations contained in this paragraph constitute Plaintiff’s characterization of the
California Rancheria Act. Defendant avers the Act speaks for itself and is the best evidence of its con-
tents. To the extent a response is required, Defendant denies any allegation not consistent with the doc-
ument cited.

13.  The allegations contained in this paragraph constitute Plaintiff’s characterization of the
California Rancheria Act. Defendant avers the Act speaks for itself and is the best evidence of its con-
tents. To the extent a response is required, Defendant denies any allegation not consistent with the doc-
ument cited.

14.  The allegations contained in this paragraph constitute Plaintiff’s characterization of the
California Rancheria Act. Defendant avers the Act speaks for itself and is the best evidence of its con-
tents. To the extent a response is required, Defendant denies any allegation not consistent with the doc-
ument cited.

15.  The allegations contained in this paragraph constitute Plaintiff’s characterization of the
California Rancheria Act. Defendant avers the Act speaks for itself and is the best evidence of its con-
tents. To the extent a response is required, Defendant denies any allegation not consistent with the doc-

ument cited.

Mishewal Wappo Tribe of Alexander Valley v. Ken Salazar, No. 5:09-cv-02502-JW
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16.  The allegations contained in this paragraph constitute Plaintiff’s characterization of the
California Rancheria Act. Defendant avers the Act speaks for itself and is the best evidence of its con-
tents. To the extent a response is required, Defendant denies any allegation not consistent with the doc-
ument cited.

17.  The allegations contained in this paragraph constitute a legal conclusion to which no re-
sponse is required. To the extent that they characterize the California Rancheria Act, Defendant avers
the Act speaks for itself and is the best evidence of its contents and denies any allegation not consistent
with the document cited.

The Mishewal Wappo Tribe of Alexander Valley Distribution Plan

18.  The Defendant admits that the Secretary, acting through his subordinates in the BIA, pre-
pared a proposed distribution plan for Alexander Valley Rancheria, but otherwise denies the allegations
of the first sentence of this paragraph. The second sentence of this paragraph characterizes the Distribu-
tion Plan. Defendant avers that the Distribution Plan speaks for itself and is the best evidence of its con-
tent. To the extent a response is required, Defendant denies any allegation not consistent with the doc-
ument cited.

19.  The allegations contained in this paragraph constitute Plaintiff’s characterization of the
Distribution Plan. Defendant avers that the Distribution Plan speaks for itself and is the best evidence of]
its content. To the extent a response is required, Defendant denies any allegation not consistent with the
document cited.

20.  Defendant admits that on July 6, 1959, the Secretary of the Interior accepted the proposed
Alexander Valley Rancheria Distribution Plan, but otherwise denies the allegations of this paragraph.

21.  Defendant lacks information sufficient to be able to admit or deny the allegations con-
tained in this paragraph.

Failure to Execute the Mishewal Wappo Tribe of Alexander Valley Distribution Plan:
County Road Standards and Subdivision Requirements

22.  The allegations contained in this paragraph constitute Plaintiff’s characterization of the

Distribution Plan. Defendant avers that the Distribution Plan speaks for itself and is the best evidence of]

Mishewal Wappo Tribe of Alexander Valley v. Ken Salazar, No. 5:09-cv-02502-JW
Answer to the Complaint 3
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its content. To the extent a response is required, Defendant denies any allegation not consistent with the
document cited.

23.  The allegations contained in this paragraph constitute legal conclusions to which no re-
sponse is required. To the extent a response is required, Defendant lacks information sufficient to be
able to admit or deny the allegations of this paragraph.

24.  The allegations contained in this paragraph constitute Plaintiff’s characterization of the
California Rancheria Act. Defendant avers the Act speaks for itself and is the best evidence of its con-
tents. To the extent a response is required, Defendant denies any allegation not consistent with the doc-
ument cited.

25.  Deny.

26.  Defendant lacks information sufficient to be able to admit or deny the allegations of this
paragraph.

27.  This paragraph sets forth a statement of opinion, to which no response is required. To the
extent a response is required, Defendant denies the allegations of this paragraph.

Failure to Execute the Mishewal Wappo Tribe of Alexander Valley Distribution Plan:

Water and Sanitation Systems

28.  The allegations contained in this paragraph constitute legal conclusions to which no re-
sponse is required. To the extent a response is required, Defendant lacks information sufficient to be
able to admit or deny the allegations of this paragraph.

29.  The allegations contained in this paragraph constitute Plaintiff’s characterization of the
Distribution Plan. Defendant avers that the Distribution Plan speaks for itself and is the best evidence of]
its content. To the extent a response is required, Defendant denies any allegation not consistent with the
document cited.

30.  Defendant admits that a BIA survey revealed limited water supplies but otherwise lacks
information sufficient to be able to admit or deny the remaining allegations of this paragraph.

31.  Defendant admits that it did not install sanitation equipment on the Rancheria’s water
system; the remaining allegations of this paragraph constitute legal conclusions to which no further re-

Mishewal Wappo Tribe of Alexander Valley v. Ken Salazar, No. 5:09-cv-02502-JW
Answer to the Complaint 4




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Caseb08-cv-02502-JW Document2Z Filed01/15/10 Pagebt of 17

sponse is required. To the extent a further response is required, Defendant lacks information sufficient
to be able to admit or deny the remaining allegations of this paragraph.

32.  Defendant lacks information sufficient to be able to admit or deny the allegations of this
paragraph.

Failure to Execute the Mishewal Wappo Tribe of Alexander Valley Distribution Plan:
Provision of Educational and Vocational Training

33.  The allegations contained in this paragraph constitute Plaintiff’s characterization of the
California Rancheria Act. Defendant avers the Act speaks for itself and is the best evidence of its con-
tents. To the extent a response is required, Defendant denies any allegation not consistent with the doc-
ument cited.

34.  Defendant lacks information sufficient to be able to admit or deny the allegations of this
paragraph.

35. Defendant lacks information sufficient to be able to admit or deny the allegations of this
paragraph.

36. Defendant lacks information sufficient to be able to admit or deny the allegations of this
paragraph.

Purported Termination of the Mishewal Wappo Tribe of Alexander Valley

37. Defendant admits that the BIA declared the Rancheria infrastructure satisfactory and
sought to complete the termination process, but otherwise denies the allegations of this paragraph.

38.  Defendant lacks information sufficient to be able to admit or deny the allegations of this
paragraph.

39.  Defendant admits that the BIA issued its Completion Statement for termination of Alex-
ander Valley Rancheria and finalized the Distribution Plan on September 25, 1959, but otherwise denies
the allegations of this paragraph.

40.  Admit.

Mishewal Wappo Tribe of Alexander Valley v. Ken Salazar, No. 5:09-cv-02502-JW
Answer to the Complaint 5
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Duties of the Secretary of the Interior
41.  Defendant lacks information sufficient to be able to admit or deny the allegations con-
tained in the first sentence of this paragraph. The allegations of the second sentence of this paragraph
set forth Plaintiff’s characterization of Section 8 of the California Rancheria Act. Defendant avers the
Act speaks for itself and is the best evidence of its contents, but deny any allegation not consistent with

the document cited.

42.  Defendant lacks information sufficient to be able to admit or deny the allegations of this
paragraph.

43.  The allegations of this paragraph constitute a legal conclusion to which no response is re-
quired.

44,  The allegations of this paragraph constitute a legal conclusion to which no response is re-
quired.

45.  The first sentence of this paragraph constitutes a legal conclusion to which no response is

required. To the extent a response is required, Defendant lacks information sufficient to be able to admif]
or deny those allegations. The second sentence of this paragraph quotes Seminole Nation v. United
States, 316 U.S. 286, 297 (1942). Defendant avers the case speaks for itself and is the best evidence of
its contents.

46.  The allegations contained this paragraph constitute legal conclusions to which no re-
sponse is required. To the extent a response is required, Defendant denies each and every allegation
contained therein.

47.  The allegations contained in this paragraph constitute legal conclusions to which no re-
sponse is required. To the extent a response is required, Defendant denies each and every allegation
contained therein.

48. The allegations contained in this paragraph constitute legal conclusions to which no re-
sponse is required. To the extent a response is required, Defendant denies each and every allegation

contained therein.

Mishewal Wappo Tribe of Alexander Valley v. Ken Salazar, No. 5:09-cv-02502-JW
Answer to the Complaint 6




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Caseb:089-cv-02502-JW Document22 Filed01/15/10 Page8 of 17

49, The allegations contained in this paragraph constitute legal conclusions to which no re-
sponse is required. To the extent a response is required, Defendant denies each and every allegation
contained therein.

Effects of the Tribe’s Purported Termination

50.  Defendant admits that Plaintiff has been prevented from participating in government pro-

grams specifically intended for American Indian Tribal governments. Defendant lacks information suf-

ficient to be able to admit or deny the remaining allegations of this paragraph.

Subsequent Litigation Invalidating Terminations under the
California Rancheria Act

51.  Defendant admits that tribal termination has resulted in a number of lawsuits and that
many of the tribes seeking restoration have since been restored to federally recognized status. Defen-
dant otherwise denies the allegations of this paragraph.

52.  The allegations contained in this paragraph constitute Plaintiff’s characterization of the
final declaratory judgment and permanent injunction entered in Knight v. Kleppe, Civ. No. C-74-005
WTS (N.D. Cal. 1976). Defendant avers that those documents speak for themselves and are the best
evidence of their contents and denies any allegation not consistent with the documents cited.

53.  The allegations in this paragraph constitute Plaintiff’s characterization of the opinion in
Duncan v. Andrus, 517 F. Supp. 1 (N.D. Cal. 1977). Defendant avers that the opinion speaks for itself
and is the best evidence of its contents and denies any allegation not consistent with the document cited.

54.  The allegations in this paragraph constitute Plaintiff’s characterization of the opinion in
Smith v. United States, 515 F. Supp. 56 (N.D. Cal. 1978). Defendant avers that the opinion speaks for
itself and is the best evidence of its contents and denies any allegation not consistent with the document
cited.

55.  The allegations in this paragraph constitute Plaintiff’s characterization of the order in
Upper Lake Pomo Assoc. v. Watt, No. C-75-0181 (N.D. Cal). Defendant avers that the order speaks for
itself and is the best evidence of its contents and denies any allegation not consistent with the document
cited.

Mishewal Wappo Tribe of Alexander Valley v. Ken Salazar, No. 5:09-cv-02502-JW
Answer to the Complaint 7
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56.  The allegations in this paragraph constitute Plaintiff’s characterization of the opinion in
Table Bluff Band of Indians v. Andrus, 532 F. Supp. 25 (N.D. Cal. 1981). Defendant avers that the opi-
nion speaks for itself and is the best evidence of its contents and denies any allegation not consistent
with the document cited.

57.  The allegations in this paragraph constitute Plaintiff’s characterization of Tillie Hardwick
v. United States, No. C-79-1710-SW (N.D. Cal.). Defendant avers that the documents in the case speak
for themselves and are the best evidence of their contents and denies any allegation not consistent with
those documents.

58.  The allegations in this paragraph constitute Plaintiff’s characterization of Tillie Hardwick
v. United States, No. C-79-1710-SW (N.D. Cal.). Defendant avers that the documents in the case speak
for themselves and are the best evidence of their contents and denies any allegation not consistent with
those documents. Defendant admits generally that the Mishewal Wappo Tribe of Alexander Valley was
dismissed from that litigation without prejudice, under the terms set forth in the relevant order.

59.  The allegations in this paragraph constitute Plaintiff’s characterization of the settlement
in Scotts Valley Band of Pomo Indians of the Sugar Bow! Rancheria v. United States, No. C-8603660-
WWS (N.D. Cal.). Defendant avers that the settlement speaks for itself and is the best evidence of its
contents and denies any allegation not consistent with the document cited.

60.  Admit.

Tribe List Act

61. Defendant admits that Congress enacted the Tribe List Act in 1994. The remainder of the
paragraph quotes H.R. Rep. No. 103-781 (1994). Defendant avers that the House Report speaks for it-
self and is the best evidence of its contents and denies any allegation not consistent with the document
cited.

62.  The allegations in this paragraph quote the Tribe List Act. Defendant avers that the Act
speaks for itself and is the best evidence of its contents and denies any allegation not consistent with the

document cited.

Mishewal Wappo Tribe of Alexander Valley v. Ken Salazar, No. 5:09-cv-02502-JW
Answer to the Complaint 8




~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Caseb:09-cv-02502-JW Document22 Filed01/15/10 Page10 of 17

63.  Defendant admits the allegations contained in the first sentence of this paragraph. The
remainder of the paragraph quotes the Tribe List Act. Defendant avers that the Act speaks for itself and
is the best evidence of its contents and denies any allegation not consistent with the document cited.

64. The allegations in this paragraph constitute Plaintiff’s characterization of the Tribe List
Act. Defendant avers that the Act speaks for itself and is the best evidence of its contents and denies
any allegation not consistent with the document cited.

65.  This allegations of this constitute a legal conclusion to which no response is required. To
the extent a response is required, Defendant admits that the last Tribe List was published on November
25, 2005, but otherwise denies the allegations of this paragraph.

66.  Defendant admits the first sentence of this paragraph. The second sentence of this para-
graph contains a legal conclusion to which no response is required.

67. The allegations of this paragraph constitute a legal conclusion to which no response is re-
quired. To the extent that a response is required, Defendant lacks information sufficient to be able to
admit or deny the allegations of this paragraph and await Plaintiff’s proof of same.

68.  The allegations contained in this paragraph constitute Plaintiff’s characterization of tes-
timony of then Assistant Secretary for Indian Affairs Kevin Gover. Defendant avers that the testimony
speaks for itself and is the best evidence of its contents and denies any allegation not consistent with that
testimony. Defendant admits the allegations of the last sentence of this paragraph.

69.  Defendant denies the allegations contained in the first sentence of this paragraph. The
second sentence of this paragraph quotes a memorandum from Acting Regional Director Dale Risling.
Defendant avers that the memorandum speaks for itself and is the best evidence of its contents and de-
nies any allegation not consistent with the document cited.

70.  Defendant denies the allegations contained in the first sentence of this paragraph. The
second sentence of this paragraph quotes a memorandum from BIA Area Director Maurice W. Babby to
the Assistant Secretary for Indian Affairs. Defendant avers that the memorandum speaks for itself and is,

the best evidence of its contents and denies any allegation not consistent with the document cited.

Mishewal Wappo Tribe of Alexander Valley v. Ken Salazar, No. 5:09-cv-02502-JW
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71. Defendant admits that on May 6, 2009, the Bureau of Land Management contacted the
Plaintiff requesting comments, questions, or concerns regarding the potential leasing of federal subsur-
face mineral estates beneath privately, but otherwise denies the allegations of the first sentence of this
paragraph. The second sentence of this paragraph constitutes a legal conclusion to which no response is
required.

72.  Defendant lacks information sufficient to be able to admit or deny the allegations con-
tained in the first sentence of this paragraph. The second sentence of this paragraph constitutes a legal
conclusion to which no response is required. To the extent that a response is required, Defendant denies
the allegations of this sentence.

73. Defendant admits that in 1999, the California Regional Office of the BIA initiated a plan
under the leadership of Dale Risling to research, father, and prepare tribal information for the purposes
of providing‘ supportive data for a “legislative initiative” to restore the remaining 11 terminated Tribes,
including Alexander Valley, but denies the characterization of any termination as “unlawful.”

74. Defendant admits that, at no time since the enactment of the Tribe List Act, has the Mi-
shewal Wappo Tribe of Alexander Valley been listed as a federally recognized tribe, but denies the re-

maining allegations of this paragraph.

FIRST CAUSE OF ACTION
(Breach of Fiduciary Duty)

75.  Defendant incorporates its responses to Paragraphs 1 through 74 of the complaint as in-
corporated by reference in this paragraph.

76.  The allegations contained in this paragraph constitute legal conclusions to which no re-
sponse is required. To the extent a response is required, Defendant denies each and every allegation
therein.

77.  The allegations contained in this paragraph constitute legal conclusions to which no re-
sponse is required. This paragraph further quotes Seminole Nation v. U.S., 316 U.S. at 297, which
speaks for itself and is the best evidence of its contents. Defendant denies any allegation not consistent
with that opinion.

Mishewal Wappo Tribe of Alexander Valley v. Ken Salazar, No. 5:09-cv-02502-JW
Answer to the Complaint 10
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78.  The allegations contained in this paragraph constitute legal conclusions to which no re-
sponse is required. Defendant further avers that the cited statutes speak for themselves and are the best
evidence of their contents and denies any allegation not consistent with those statutes.

79.  The allegations contained in this paragraph constitute a legal conclusion to which no re-
sponse is required. To the extent a response is required, Defendant denies each and every allegation
therein.

80.  The allegations contained in this paragraph constitute a legal conclusion to which no re-
sponse is required. To the extent a response is required, Defendant denies each and every allegation
therein.

81.  The allegations contained in this paragraph constitute a legal conclusion to which no re-
sponse is required. To the extent a response is required, Defendant denies each and every allegation
therein.

82.  The allegations contained in this paragraph constitute a legal conclusion to which no re-
sponse is required. To the extent a response is required, Defendant denies each and every allegation
therein.

83.  The allegations contained in this paragraph constitute a legal conclusion to which no re-
sponse is required. To the extent a response is required, Defendant denies each and every allegation
therein.

84.  The allegations contained in this paragraph constitute a legal conclusion to which no re-
sponse is required. To the extent a response is required, Defendant admits that the Tribe may be ineligi-
ble for services that are available to other tribes because it is not on the list of federally recognized tri-
bes, but otherwise denies the allegations of this paragraph.

85.  The allegations contained in this paragraph constitute a legal conclusion to which no re-
sponse is required. To the extent a response is required, Defendant denies each and every allegation
therein.

86.  The allegations contained in this paragraph constitute a legal conclusion to which no re-
sponse is required. To the extent a response is required, Defendant admits that the Tribe may be ineligi-

Mishewal Wappo Tribe of Alexander Valley v. Ken Salazar, No. 5:09-cv-02502-JW
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ble for services that are available to other tribes because it is not on the list of federally recognized tri-
bes, but otherwise denies the allegations of this paragraph. Defendant denies that Plaintiff is entitled to

any relief on the basis of this Cause of Action.

SECOND CAUSE OF ACTION
(Agency Action Unlawfully Withheld or Unreasonably Delayed)

87.  Defendant incorporates its responses to Paragraphs 1 through 74 of the complaint as in-
corporated by reference in this paragraph.

88.  The allegations contained in this paragraph constitute a legal conclusion and Plaintiff’s
characterization of the Administrative Procedure Act (“APA’;), to which no response is required. To the
extent that a response is required, Defendant avers that the APA speaks for itself and is the best evidence
of its contents.

89.  The allegations contained in this paragraph constitute legal conclusions and Plaintiff’s
characterization of the APA, to which no response is required. To the extent that a response is required,
Defendant avers that the APA speaks for itself and is the best evidence of its contents.

90.  The allegations contained in this paragraph constitute a legal conclusion to which no re-
sponse is required. To the extent a response is required, Defendant denies the allegation of this para-
graph.

91. Deny.

92.  The allegations contained in this paragraph constitute a legal conclusion to which no re-
sponse is required. To the extent a response is required, Defendant admits that the Tribe may be ineligi-
ble for services that are available to other tribes because it is not on the list of federally recognized tri-
bes, but otherwise denies the allegations of this paragraph. Defendant denies that Plaintiff is entitled to

any relief on the basis of this Cause of Action.

THIRD CAUSE OF ACTION
(Failure to Conclude a Matter Within a Reasonable Time)

93.  Defendant incorporates its responses to Paragraphs 1 through 74 of the complaint as in-
corporated by reference in this paragraph.

Mishewal Wappo Tribe of Alexander Valley v. Ken Salazar, No. 5:09-cv-02502-JW
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94, The allegations contained in this paragraph constitute legal conclusions and Plaintiff’s
characterization of the APA, to which no response is required. To the extent that a response is required,
Defendant avers that the APA speaks for itself and is the best evidence of its contents. Defendant fur-
ther denies that the statutory provision cited contains the quoted language.

9s5. Deny.

96.  Defendant admits that it has not to date published a list of federally recognized tribes that
includes the Tribe’s name, but otherwise denies the allegations of this paragraph.

97.  The allegations contained in this paragraph constitute a legal conclusion to which no re-
sponse is required. To the extent a response is required, Defendant admits that the Tribe may be ineligi-
ble for services that are available to other tribes because it is not on the list of federally recognized tri-
bes, but otherwise denies the allegations of this paragraph. Defendant denies that Plaintiff is entitled to

any relief on the basis of this Cause of Action.

FOURTH CAUSE OF ACTION
(Arbitrary and Capricious Agency Action)

98.  Defendant incorporates its responses to Paragraphs 1 through 74 of the complaint as in-
corporated by reference in this paragraph.

99.  The allegations contained in this paragraph constitute legal conclusions and Plaintiff’s
characterization of the APA, to which no response is required. To the extent that a response is required,
Defendant avers that the APA speaks for itself and is the best evidence of its contents.

100.  The allegations contained in this paragraph constitute a legal conclusion to which no re-
sponse is required. To the extent a response is required, Defendant denies the allegations of this para-
graph.

101.  Deny.

102.  The allegations contained in this paragraph constitute a legal conclusion to which no re-
sponse is required. To the extent a response is required, Defendant denies the allegations of this para-
graph

103.  The allegations contained in this paragraph constitute a legal conclusion to which no re-

Mishewal Wappo Tribe of Alexander Valley v. Ken Salazar, No. 5:09-cv-02502-JW
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sponse is required. To the extent a response is required, Defendant admits that the Tribe may be ineligi-
ble for services that are available to other tribes because it is not on the list of federally recognized tri-
bes, but otherwise denies the allegations of this paragraph. Defendant denies that Plaintiff is entitled to
any relief on the basis of this Cause of Action.
RESPONSE TO PRAYER FOR RELIEF
The remaining paragraphs of Plaintiff’s complaint set forth Plaintiff’s request for relief and do
not require a response; to the extent that a further response is necessary, Defendant denies that Plaintiff
is entitled to any relief.
GENERAL DENIAL
Defendant denies any allegations of the complaint, express or implied, that are not expressly ad-
mitted, denied, or qualified herein.
DEFENSES
First Defense
The Court lacks jurisdiction over some or all of Plaintiff’s claims.
Second Defense
Some or all of Plaintiff’s claims are barred by sovereign immunity.
Third Defenses
Some or all of Plaintiff’s claims fail to state a claim upon which relief may be granted.
Fourth Defense
Some or all of Plaintiff’s claims are barred by the applicable statutes of limitations.
Fifth Defense

Some or all of Plaintiff’s claims are barred by laches.

/ / /
/ / /
/ / /

Mishewal Wappo Tribe of Alexander Valley v. Ken Salazar, No. 5:09-cv-02502-JW
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WHEREFORE, Defendant requests that the Court dismiss Plaintiff’s Complaint or enter judg-

ment in favor of the United States and grant such other relief as may be appropriate.

Respectfully submitted,

DATED: January 15, 2010 IGNACIA S. MORENO
Assistant Attorney General
Environment & Natural Resources Division

/s/David B. Glazer

DAVID B. GLAZER

Natural Resources Section

Environment & Natural Resources Division
United States Department of Justice

301 Howard Street, Suite 1050

San Francisco, California 94105

Tel: (415) 744-6491

Fax: (415) 744-6476

E-mail: David.Glazer@usdol.gov

Attorneys for Defendant Kenneth Salazar
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CERTIFICATE OF SERVICE

I, David B. Glazer, hereby certify that, on January 15, 2010,1 caused the foregoing to be served
upon counsel of record through the Court’s electronic service system and upon additional counsel at the

address below by U.S. Mail:

Kelly F. Ryan, Esq.

Susan X. Romero, Esq.

The Ryan Law Firm

80 South Lake Avenue, Ste. 500
Pasadena, California 91101

I declare under penalty of perjury that the foregoing is true and correct.

Dated: January 15, 2010 /s/David B. Glazer
David B. Glazer
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